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TN _ITEM-S404: Audit Committee of the City of San Diego

(Citywide)
TODAY’S ACTIONS ARE:

Adopt the following resolutions:
Subitem-A: (R-2005-933) ADOPTED AS RESOLUTION R-300203

In order for the City to achieve the full benefit of the work of Kroll Associates,
Inc. under an agreement with the City dated February 10, 2005, the City Council
affirms to the City’s outside Auditor, KPMG, and all interested parties that, for
the purposes described in such agreement, Mr. Lynn Turner, Mr. Troy Dahlberg,
and Mr. Arthur Levitt are serving as the Audit Committee of the City as

contemplated by the Sarbanes-Oxley Act of 2002 (Pub. L. 107-204, 116
Stat. 745).

Subitem-B: (R-2005-933) ADOPTED AND INCORPORATED IN RESOLUTION
R-300203 (SUBITEM-A)

In order for the City to expedite the work of the Audit Committee and facilitate
the release of the audit letter by the City’s independent auditor as well as to
demonstrate the continued cooperation by the City of San Diego with the inquiries
of the U.S. Securities and Exchange Commission and the U.S. Attorney for the
Southern District of California, the City Council approves of the execution of a
letter of cooperation.

FILE LOCATION: Subitems A & B: MEET

COUNCIL ACTION: (Time duration: 10:38 a.m.—11:30 a.m.)

MOTION BY PETERS TO ADOPT THE RESOLUTION TO CREATE THE AUDIT
COMMITTEE, AND AS PART OF THAT ACTION TO AGREE TO THE
EXECUTION OF THE LETTER OF COOPERATION. Second by Madaffer.

Vote taken to appoint the Audit Committee: Passed by the following vote: Peters-yea,
Zucchet-yea, Atkins-yea, Young-not present, Maienschein-yea, Frye-yea, Madaffer-yea,
Inzunza-yea, Mayor Murphy-yea.
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Vote taken to sign the Letter of Cooperation proposed by Mr. Turner: Passed by the
following vote: Peters-yea, Zucchet-yea, Atkins-yea, Young-not present, Maienschein-
yea, Frye-nay, Madaffer-yea, Inzunza-yea, Mayor Murphy-yea.

NON-DOCKET ITEMS:

None.

ADJOURNMENT:
The meeting was adjourned by Mayor Murphy at 7:13 p.m.

FILE LOCATION: MINUTES

COUNCIL ACTION: (Time duration: 7:13 p.m.)
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M. P, Lamont Bwell
City Manager

702, € Strget, Strite 900
Ban Diege, CA 42101

Re: Audif Corrynittoc - Investigation Status
Deay M. Bwelh:

This tetter s un effott to ﬁpdate you on the status of the Audit Committes’s
irevostigatinn, Censistent with our engagement letter, the Aadit Committer ias o is:
currently perferming the following:

« Reviewed the reports and related exhibils prepared by Vinson & Tilkins, fhe.
City Attorney; and Luge Forward.

¢ Meeting and holding discussions with the independent auditors to coontlinate
s whrk.

« Onguing eonumunication with law enforcerent agencies,

» Elus rogquosted documents and recotds ahd is in the procéss of mV'ii%wing
information rexeived from the Clty Altommey, Vinson # Elling, NTI
Breakwater and San Diego Data Processing Certfer,

o Yiog mquested the City Attornay pwvide it with a complete hshng af cich
coneern the atlorney has with respect to the shatters under investigiton,
Additionally, we have requested decumentation supperting the Ciy
Atturney’s coticerns and investigation, including all of the procedures. ard
methodolegies applied and all documents identified. We bdlicwe it is
Wmportait issucs raised by the City Attorney be thorouglily investigated.

Ly 2



FAX NO. : . May. @7 2085 B84:18PM P2

Mr. P. Luggerit Bwill
My 6, 2045
Page 2

. & Rewilewing the work of Vinson & Dlking, including assessing: their weik
produgtand work papers for their September 16th Report and Phase IT of fheir
investigation, in ordér to determine whether additiorml procedures meed ta be

+ “Weeting with representatives of San Diege City Employecs’ Retivement
Systetn (“SDICERS”). and their advisurs regarding varieus issues fnvedlved with
the-invéstipation. .

At ghiz tiome, Vinson & Elldns's work continues on gring with no shange in the:City's
‘of Andit Tommittee's reletionship, The Audit Committoe will wse the wark
complated by Vinson & Elkins, including documents #nd eviderce retrieved, to the
extent possible as set farth [n our engagement letter. OF course, 48 is alse get forthin,
our cngaghmeit letber, we will undertake necessary procedures t ofismn an
' imdepandent, thorvegh and cemplete mvestigation. ' :

Quyssticims. baves beery raised as to whether ar net Vinson & Elkin's work prograem wifl
restlf $n mhother repoet feom that Fem, The independent wuditors have not
sypeciltoatly feguester] that from the Audit Committtee.  Howevar, the auditom have
requested the Audit Committer provide thomn with a letter thit tomraunicates an
indapendent, ‘complete and thorough investigation has been compleied iy the
"wpirder of Hhe Audlt Comamites, “They. have also asked for our opinion on whether
approptiste rémediation s been undertaken. Uitimately, we do expect to issze a
tiral repiot a5 noted. in our condract.

As sof Forth in the Audit.Cernmittee enpagement letter signed by the ‘City Mayor,
Artorniey ‘and Manager and voted on and approved by the City Councll, the Andit
Cominittee fiss determined to retain their own independent legal counsel o ebkin
guwlame on maters of law. The completion of the Audit Committen’s work is
woptingeat epon our ability to retain ouiside independent legal counsel pursuent to
the terres of vur engagement,  This is normal in the scope-of investigations: that. dre
performed by Audit Cammitices for publiccompanies. We are faced withs mizmber
of mijer legal dgeits which vequire independent legal guidance. Thess iiguas
include, but are not liited to: investigating certain Hlegal avls s appropiately
recuested by the independent auditors and required by generally accepted auditing
stendards, smd SDCERS assertion of privilepe. We attach for yeur irformation. a
copy of dn aficle describing how independent investigations are . typically
condueted, Also atached & guidance by the American Institute of Cerified Prblic
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of the-Clty s fimancial staterments.

Lestly, we have t:hqcm;ch questions regarding the length cif time neckswary to
complete var investigation. We have been clear [rom the inception of eur-feténtion
in s matter ot wo need full cooperation from all parties invelved i order to
complete our irvestigation. This will also require Tull complisnce and produoetion
regnosted In subpoena’s requested by any law enforcement agency.

The staff of the. Securities ahd Bxchange Commissivn has cléarly avfioilatnd, to the
Gity Mayor, Aftorney and Manager and membars of the Council that e eritevia Jot
céopgga;ﬂm in an investigation, set forth in the accompanying Commission
gitftisement report commpnly referred to as “Sedboard” be met.  These uriperia
apply to all aspeets of this irwestigation. Seaboard requires that ontities wnder
investigation, including in this instance the City, all city employess and offitials and,
SDXCER's, fully covperate and pmvxde complote avecss  all information.as wall asg
theroughly remediate any issues that are ienfified during the investigation, To
date, complete production of all matcrials requested by the SIC and the United
States Attommey hrave not occurred in a timely manner. Some docmments have not
been produced. Some of the problems with docament production riay have been the
result of how praduction was initially set up, but-certainly net 4ll of it Dwta yeer
info the provess, this issue mwust be quickly addiessed, better memnged and
production completed.

A eopy of a letter from the US, Allarney to the Counsel For the Board of
Admivistration ‘of SDCERS, reguesting waiver of privilege Is attacked.
Ehnforturately, we understand the Bosrd quite inappropriately in our opimion
rojoctod Ehet teuest We understand the Clyy Couneil will gute on & taselution an
May 16, %05, reguesting the SDCER's Board waive its privilege arid cooperate fully
with the law enforeement agencies and Audit Committee. Wi strorigly suppart
passage of such a resoluton. -

I i5. alst iniporative a complete and thorough remediation plan be developed and
implémented. Our investigation and meummendatians will irchude addrossing the
appropriate sieps necossary to remediate issues that have, or may arive, Until thews
issues are wwsolved, it is difficult if not impossible, to defermine when e
intvestigation will be completed. Hewever, we believe that #f the criteria of Seaboard
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Nir. P. Lazmzeu!’c Bowell
My 6, 2805

are et Aoon by all involvesd, it i imporiant and cortainly our goal that the.
ireeestigation will be resotved before the end of the calendar year.
Sincerely,

Troy Dalibery,
HaditCorarrittiee Menber

"~ Athchments:

SRCURITES EXCTIANGE ACT OF 1934 Ratease No, 44969 7 October 23, 2001
AICTA Phactioo, Alert 2004-1, Wegal Acts

The Metrgpolitsn Corporate Counsel - Tighteen Safeguards To Clrpovate Self-
Investigation

Letter dated. April 14, 2005 from US. Attorney. Carol C. Lam to Gregory A. Vega,
Esguire '
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FAX NO. :

' PRIVILEGED AND CONFIDENTIAL
ATTORNEY WORK-PRODUCT. .

Mayot of San Diego |

City Coupoil of San Diego - -
212 C.Street .

San Diego, CA92101" | °

" Re: Independent Services for the City of San Diege

.ﬁeaxw-EwaH:'- L

Ny This letter confirms “tns our understanding of the 51(5"313B and tefms of the éngag;_ament _o_f Kroll
“Iné, (“Kroll”) by the San Diego City Council (“the Council”). It is understood that
- althongh we are being hired by the Council, we will perform our services with complets

independefice from fhe Council, the City, of Sah Diegd (‘the City”), the . City's’’

May. @7 28085 B3:91AM P1

§504
L

* departments, the City’s agencies incInding the Sat Diego Employees™ Retirement System o

' Backgroupd® -

~

" On Jandiary 27,2004, the City of San Diego California made 2 voluptary disclosure

" filing with the four Nationally Recognized Municipal Securities Information Repositories

reeognized by the Securities and Excharige Commission (SEC). The first provided &

" (*SDCERS™), the City's elected officiels or any ‘other party that is involved with this '
'mh.tter. ' . ‘ ' S, . ) ' . . . - .

- . déscription of the unfunded accrued actuarial liability of the Sand Diego City Employces - .

Refirement System ‘fogether with projections anticipating ths growth in the Hability, an -

. estimate of the acorued ligbility for post retirement health care benefits conferred ox the

City’s refired workers, 2§ 'well as  description of the mechanics by which the City funded | -

. the system. ' The second desctibed tumerous. ertors discoveréd in the footnotes of the '

downgraded thie rating of the City’s debt and investigations have been commenced by the.
.SEC and U.S. Attorpey. .. e A R A

. We uniderstand the City kas engaged KPMG to perforri an indepénidsnt audit of its 2003

" annual finanicial Staternents, - We also undersiand Viason & Elidns (V&E) issued an

investigative Teport dated September 16, 2004 entitled -“The City of San Diego,

v .. . EXHUBITB

.gx_ 3:
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l"

Ca.hforma §. Disclosures of O'bhgauon o Fund the San Dlego Czty Employees B
Retizement System and Related Disclosure- practices’ 1996-2004 with Recommended
. Procedres and Changes to the Municipal Cdde.” . Subsequent to the issuance of this
report we understand that K MG has ,requested additional competent gvidential matter it
" deems necessary 1o complete its andit in- accordance with applicable accountlng, auditing
-~ and professmml ‘standards and that further mves’nganon be made ifnto certam .matters.. -
. We also undérstand V&E has been engaged to perform this additional work.” Tt is our - - ..
" . tinderstanding KPMG has requested the results of ths V&E investigations, ds well as the -
-+ results of an‘ongoing investigation by the City Attomey, be received, reviswed and
' evaluaied by an mdependent third party, Co :

Scope of Pro_]ect

The City has requested tbat Kroll (1) receive, Teview and evaluafe the findings of the *°
nvestigations by V&E znd the City Attorney, The- City has also requested Kroll provide.
 consulting assistance in assessing mtemal contro] deﬁmenmes aﬂ‘ecting maters chscussed
o 1n the i mvesngauon reports

The scope of this engagement wxll be in two phases. The first phase of the engagement
will be for Krell to serve as an Todependent Inveshgator for matters relating to (1) the
.- unfunded lisbility of the SDCERS and (2) errors discavered-in the footaotes of-the City’s.
' audrted anypual ﬁnamnal statements. We expect thls phase of the pro_;e*t w:.ll mclude :

.. Workmg w1th KPMG to understa.nd then' concerns and attempt 0. reac;h a
sa’nsfactory work pregram that ‘will mssist them m obta:nmg the necegsary. -
. evidence and documentanon x:e:qmred by apphcable accountmg, aud;ﬁmg and -
. professional standards, ) C
c. " Receive, review and evaluate the reports of mvesuganons of th15 matter’ we
". currently understand will be issued by V&E and the City Attorney. We understand -
“that the Council will direct V&E and the C‘.1ty Attorney to provide us access to .
whatever information t'ney have related to their investigations. . This shall include .
.(a) reading and reviewing these reports,. (b) recommending changes in scope of
- ;the: work performed that will meet the' needs of KPMG and where we deem:.
necessary (¢) performing additiorial proceaures we consider necessary to zeack: " .-
. conclusiong or obtaits evidential matter that is required by KPMG. In doing so, .
~we will reqiire unconditional dccess to all information gathered, by the personnei'
 and documents of the City, SDCERS,. V&E, the City Attorney and any dther ~.
*  parties involved with this matter, We also may direct V&E to perform additional. . . .
. mvesﬁgatxve procedures'we deem necessary.. Should we deem it necessary we -
* - may-also vetdin legal counsel. . We will attempt. not 1o dnphcate work that has
., alreddy been performed, unless-we believe that additional work needs tobe ‘done
10 cemplete our mves’ugauon and provide KPMG with evidence they require in . .
' order t0 1ssue an op:mon on the, ﬁnanmal staternents, . A Tack’ of acgess 1o the °

-



FROM :
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e The waork per“ormed in connectlon w1’ch phaser one and two of ﬂ:us project - wﬂl be -
. completed in’accordance with the applicable p:ofassmnal standards, for consultants set
- forth by the Amenca.n Insumte of Cer'l:rﬁcd Public Accountants

an NO. :

LY

' mformatmn or parsonnel we reqmre may uﬂpact our, ab:.my to coniplete our
investigation and ability to-complete this project.
. We will report our ﬁndmgs to the Counoﬂ

Our work will be based on the mvesﬁgaﬁon reports a.nd any a.ddmonai preceduxes we

deem necessary.: However, we are not pesponsible for. the work performed by V&E or the -

.- City. Attorney, We are also not responsible for the issuance’ of audited statements by -
'+ KPMG or any pther extemal acoounting fim the city has hired to audlt its’ '.Enanmal c

. stafements.. :

@

'You have also rcquested 8 sqoond phase to our engagement, whmh we w:.LI not be
. ptepared to commente nutil the first phase is complets, In the second phase, we may be °
emgaged fo consult with personnel of the City to establish internal -coritrols that if -
_implemented and ope,rated properly. by the City could provide reasonsble asswrance that oo
the transactions identified in the repdrts in phase gne are properly reported and disclosed = -
in ‘the financial statements of the City. - We could coordinate our work with the City

Audltor and Ccmptrollcr, the bead of the internal audit departraent and the City's outside

. mdcpcudsnt auditors as-to the scope ahd npature of the mtﬁmal conﬂrols that the C1ty
. would nea:d to assess, document, mplcment and test. g

| _'Tbe C1ty 5 mtemal conitrol over ﬂnancxal reporhng mcludes those pohmes and procedures
" “that pertain to its ability to mmatu, record, process and report, financial data consistent

with the sssertions embodied in either its anoual of intetim finaticial statements and
accoripanying disclosures. Management of the C1ty is respons1ble for evaluatmg the

- effectiveness of-the - Ctampany s internal comtrol: over financiel-reporting using suitable
" control criteria. and supporting jts assessment with sufficient evidence including .

" documéntations. - Management- will alse be responsible for presen'tmg a writtent
. asscssment of the effecﬂvmess of thc City’ 8 mter'nal controls.

3 The Ceuncﬂ fgrees “that a.ny wntten reports sche.cmles nther matcnals, or documents

prepared ‘or provided by Kroll are to be used .only for this matter and will not be
disclosed, publishied, or uséd by the Council or any representatwes of ’che C1ty for any
other purpose, without K.toll’s pnor wn‘cten perzmssmn

.K_roll agrees that a1l workmg papers ‘and other documents prepared or recewed by s |
pursuant to_ this engagement will be maintained by s as confidential material and we
agres not to disclose owr wark or work product bereunder to third parties without the.

Coungil’s consent, except & may be reqmrcd by law, regulation, or Judxmal -of

~ administrative process, or in conpection with hﬁgauon arising hereynder. We also agree.
to ab1de by any court orders prow:led to us m wntmg and s;gne.d by us. Iev’erg '

3 ... - EXHIBITE
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' _ .oonﬁdenhahty We wﬂl at your rcquest tra.nsmlt mformatlon to you by facsunﬁe e-

s e, o

. -mail, or over the Internet If any .confidentiality - breaches  occur because of data
" transmission,  you agree that thxs will not copstitute a.breach of any obhgat;mn of
con.ﬁdentxahty 'If you wish to- limit such trarismission to- mformamon that is not highly- *

confidential,, or seek- more secure means of commmication for highly conﬁdenﬁal

. information, you ‘will heed to inform vs. If access to any of the materials in our .
- possession relating to this engagement is sought by a third perty, we will prompﬂy notify .
. you of such action; terider to you oug defense res;aondmg 1o such. request and cooperate
with you concermng out response. thereto, In the event that we ar¢ subpoenaed as the -

result of any work pezfermed for you in connection with this engagement, ﬂ:\e CJ.ty will
compensate us for our time mvolved in responzhng to such subpoen.as

Our fees are based on: the' actua] hours plus expenses incurred and are not, contingent on ©

the completion or ouicome of the invéstigation. We will bill' you at thé rates for the

professionals that work on this mater. - Our rates currently range from $125 to $750 per -
hour. Our engagement team will be lead by Mr. Lynn Turner and Mr. Troy Da.hlberg and

under the overs;.ght of Azthur Le‘VItt- .

' Thelr respecuve ratés ore $750 $450 and $900 per hour, respectwely Our hcsuxly rates
" are periodically revised. You will pay us for ‘expenses that we incor for this matier, -
" including but not limited to travel costs; lodging, outside research, copy costs, telephone
and rmessengers. - We shall be paid for our time and our expenses, mc.ludmg any legal .

expenses that we may ineur, associated with ¢ any subsequent testimony or response 1o any:

: process that is requ:.red ofusasa result of our services related to this encragement.

We will be pleased to start work 1pon recelvmg a $75,000 retamer that wﬂl be apphed o~ .-
- the last invoice, We vnderstand ﬁ:at the Council will initjally approve $250,000 .for our .

engagement, but will consider approving addmonal funds or an as nesded basis in. order

to cotmplete the engagemen‘f We bill at a summary level, gerierally on a monthly basis, -

based on the fees and expenses ingurfed. Payment is due upon invoicing without regard to |~
the éurrent status of thig matter, and g late payinent fee of 1 ¥ percent pet month maybe
- charged for any indebtedness, - We require-full payment ‘of any indebtedness, prior to the .
issuance of amy feport, We may stop work at any time in the event of auy delmquency of - .

. -mdebtednecs We may r=31gn this encagemenf at cmr sole d:scretlon at any t:me

. 'The scope of this engagement does not ccnmtute 2 rendenng by Krcsll or xts employees of }

any legal advice, end becauge our sngagement is limited iz nature and scope it cannot be

relied upon to discgver all documents and other information or provide all analyses which .. - .
ma.y tave importande to this matter. This engagement does not anticipate the compilation, "
review, or audit of financial records or financial staternents. No representative of the City -

. will hold us responsible-for any loss ot liability, which may result from the nondis covery '

of any matters which may otherwise have an mﬂuence on this iatter,

c4 .7 ' EXHIBITB-
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. We have undertaken 2. limited inquiry of Kroll’s records to-deteérmiine if there aze any .
F~ copflicts with this engagement, and ‘utrrently we ‘are aware not found any, Howeveér, the -
. very pature, diversity, magnitude, and volume of Kzroll and its past and present plxt?nts '
| snd professional relationships-does not allow us to'be certain that each and every possiblé™ .
relafionship -or potential conflict ‘has come to our attention. In the event that additiopa}
. relationships or potential conflicts ¢ome to our attention, we will promptly potify you.
" 17 The Counsel agrées that it will inform Kroll of additional parties to the matter... Krollisa -
‘. separately operated wholly ownad company of the Marsh & McLennan Companies.

The Council and City agree that the City or any other party or affiliate acting on thelr

behalf will not hold Kroll its affiliates, its represeniatives or its employees legally
o respénéible for apy loss or lability to-the-City ot any of it’s representative or personnel
. for any claims, labilities, or expenses _xelatiﬁg to this engagement. Additionally, theé City '

".aprees to indemnify and hold harmless, Kroll, its affiliates, its representatives and its

. employees from any and sll claimg, Labilities, or expenses atise as a result of Kroll
 performiing ‘services pursuant to. this Agreement, This provision.and other provisiops in

" this Agréement will survive the completion o termination of this engagement. ..

' any -i:brﬁon af this 'Agreemgnt is held io be void, or otherwise pneﬁforccablé; in ‘whole
- . or part, the remaining portions of this A.greaxgent shall remain in effect. * - ' '

. Needl to,noté ‘which jurisdictiop. this cotract is to be interpretsd umder,
' We appreciate the o;ipp',rtu'nity to assist you on this rdatier, If this Agreemient meets with .
* your approval and your client’s approval, .please sign below. Please rehum the signed
. Tetter to Troy Dehlbergat the above address, retaining a copy for yourself and yout client.

;\I;ry truly ycjurs," :

Mz. Troy Dahlberg
Managing Director
Krollne, - .~

AR . EXHIBITB
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KPMG LLP

‘Thres Embarcadero Cemter ' ' Telephone 415 859 0100

San Francisco, CA 84113

October 11,2004

Leslie J. Girard, Esq.
Assistant City Attorney

Office of the City Attorney
City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101 '

RE: | CITY OF SAN DIEGO FISCAL YEAR 2003 AUDIT
Dear Mr. Girard:

As shared in previous meetings and correspondence, including our letters dated August 9, 2004
and September 1, 2004, we do not believe that the City of San Diego (“City™) has conducted an
adequate investigation in order to conclude that likely illegal acts have not occurred, or that
appropriate remedial action has been taken. Such an investigation is necessary in order for an
auditor to complete an audit in accordance with generally accepted auditing standards and
Government Auditing Standards.

The primary purpose of this letter is to express KPMG’s position on what additional action KPMG

- believes the City should take relating to the investigation and remediation of potential illegal acts
to enable KPMG to complete its audit of the City’s basic and fund financial statements for the
fiscal year ended June 30, 2003. KPMG has been concerned that the City was not undertaking an
investigation specifically designed for the purpose of addressing audit responsibilities under -
generally accepted auditing standards and Government Auditing Standards relating to possible
illegal acts. At the City’s request, and as reflected in our September 1, 2004 letter, KPMG agreed
to await the completion of the Vinson & Elkins (“V&E”) report (the “Report™), to review the
Report, and to advise the City as to what, if any, further information KPMG required in order to be
in a position to complete its audit and issue its audit reports. As discussed, and as explained in
more detail below, our overriding concern has been and remains, that an investigation must be of
sufficient scope and thoroughness to provide a sound basis for concluding either that illegal acts
with relevance to the City’s financial reporting have not occurred or that appropriate remedial
action has been taken with respect to any conduct which the City and its counsel cannot

~ definitively conclude was legal.

At your request and to make our next meeting as constructive as possible, we have attempted in
this letter to synthesize what additional action we believe the City needs to-take to enable KPMG
to complete its audit, and also to explain in general terms why this additional action is necessary.

. KEMG LLP. RPMG L8 s 108, firvited iability parirassbys, 15
" 3 of KRl 3 Swing s,
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Mr. Leslie J. Girard

- Assistant City Attorney
-Office of the City Attorney
City of San Diego
October 11, 2004
Page2

BACKGROUND

We understand that the SEC is conducting a formal investigation of the City of San Diego’s public
disclosures relating to the SDCERS in the City’s bond offerings during the period 1996 through
January 2004. This investigation was commenced following the City’s filing of a Voluntary
Report of Information on January 27, 2004 with the Municipal Securities Rulemaking Board and
the Natjonally Recognized Municipal Securities Information Repositories. That Voluntary Report
made new disclosures regarding the City’s obligations to fund the SDCERS and also disclosed
that there had been errors in the City’s 2002 CAFR.

We also understand that the U.S. Attorney and FBI are conducting a criminal investigation
relating to the City’s pension funding and disclosures. There have also been press reports of an
additional investigation by the FBI relating to possible “public corruption” issues relating to the
process by which the City and SDCERS have negotiated and approved various agreements in
which the City’s obligations to make payments to fund SDCERS were reduced and/or deferred in
exchange for agreements to increase or expand benefits.

We understand that all of these investigations are focused on the .conduct of individuals who either
are currently employed by the City, were employed by the City during the period covered by
KPMG’s ongoing audit, or were actmg in some manner on behalf of the City or SDCERS during
the relevant time period."

V&E was retained by the City and conducted an investigation into the City’s disclosure practices
and prepared a report. The V&E Report, which was made public on September 16, 2004, describes
systemic failures in the City’s financial reporting and disclosure processes related to the SDCERS
pension plan. See e.g., Report at 170-171 (referring to “across the board failures of the City’s

_ internal disclosure processes.”) It also reflects that, as late as the fall of 2003 the City’s Disclosure

" Counsel thought information was being withheld from him and there were fundamental
disagreements about whether acknowledged errors in the historical financial statements were
material. Report at 114-120. The Report acknowledges that the City’s prior SDCERS related
disclosures were inadequate, and while it appears to stop short of concluding that there were
material misstatements in the City’s disclosures, it describes a dysfunctional disclosure system and
also comments upon the City’s “minimalist approach to public disclosure.” Among the
observations supporting this conclusion is the statement that “the City Auditor was disinclined to

! Potential illegal acts by SDCERS or its board are relevant to KPMG’s audit. Your position (expressed in
the September 20, 2004 letter), that SDCERS is an “entity independent of the City;” does not address the
fact that the financial condition of SDCERS is reported as a fiduciary fund in the City’s CAFR.
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1
include 1nformat10n in the City disclosure that reflected badly on the City and would sometlmes
excise negative statements from disclosure documents.” Report at117.

The V&E réport includes two paragraphs under a heading “Conclusions Regarding Intent.” Report
at 164. These paragraphs state that because many of the “gaps” in the City’s disclosures are
“closed” when information in the SDCERS CAFRs is considered and because local press coverage
of the pension plan highlighted many of the risks surrounding the more controversial City funding
agreements (Managers 1 and 2) and the presence in the Municipal Code of the menu for
d1str1but10n of surplus earnings, any attempt to conceal the SDCERS fundmg situation would have
been an ¢ cxer01se 1n ﬁ).tlhty

While we understand that V&E has concluded that it has gathered sufficient evidence to support
this conclusion, for purposes of our audit, we note that this conclusion does not address the
questions we have posed as being important to our completion of our audit, and therefore, does not
end our inquiry. Indeed at our meeting on August 27, 2004, Both the City and V&E have made it
clear to KPMG that V&E was not retained to investigate issues relating to intent or whether any
individual’s conduct violated any law, rule or regulation, and that the scope of its investigative
efforts were not designed to do so. At that meeting, we informed the City that, in the absence of -
conclusions on such issues, KPMG anticipated advising the City that additional investigative _
procedures may be necessary before KPMG would be in a position to complete its audit; and, in
turn, we were advised that the City would perform any additional inquiries that KPMG believe

_ were necessary for it to be able to conclude on issues that might affect its ability to issue an audit
opiniof. :

Unfortunately, based upon the information we.have been provided to date regarding the scope and
* method of the V&E investigation, we do not believe the statement in the report that “it is difficult
to attribute the City’s failure to fully and accurately describe [pension] matter[s] to intentional
misconduct on the part of individual employees” is sufficient to resolve the issue of potential
illegal acts for purposes of KPMG’s audit because it is not based on an investigation that had a
scope and methodology that would provide a reliable basis for reaching a conclusion as to whether
City officials engaged in intentional misconduct or other conduct, whlch violated any law, rule or
regulation having the force of law.

It is in this context and against these background facts, that KPMG’s requirements, as outlined in
this Jetter, must be understood. Most fundamentally, because there is evidence of possible illegal
acts by the City or persons whose acts are attributed to it, under Generally Accepted Auditing
Standards (GAAS) and Generally Accepted Government Auditing Standards (GAGAS), as well as
other relevant professional guidance, to the extent the following questions are not directly



N

Mr. Leslie J. Girard
Assistant City Attorney

~ Office of the City Attorney
City of San Diego
October 11, 2004
Page 4

addressed in the V&E Report, additional investigative procedures are required in order to
determine if illegal acts are likely to have occurred, to assess the direct or indirect effect of such
acts on the City’s financial statements as well as the implications for the reliability of
representations being made by City employees to KPMG in the course of our audit, and to
determine if any such illegal acts have been adequately remediated by the City.

The report based on such an investigation must include clear conclusions and be supported by a
thorough investigation. However, as stated above, and as KPMG has been advised, the V&E
investigation was not conducted as a forensic investigation, and did not result in a report that
reached clear conclusions about whether federal securities laws (or any other relevant laws) had
been violated, did not explore potential individual conduct that may be fraudulent or unlawful, and
thus does not provide a basis for determining potential financial statement effects or determining
KPMG@G’s ability to rely on management representations from the City.

Further, the Report’s discussion of certain evidence raises a concern that the investigation, for our
purposes, did not adequately follow up on evidence which might suggest that certain of the
deficiencies in financial reporting may have been the result of conscious efforts by one or more
persons at the City. In the absence of an investigation and report that adequately explores these
issues, it is not possible to determine if the City has taken appropriate remedial measures or if the
representations made to us during our audit by certam individuals can be relied upon by us in
reaching our opinion on the financial statements

In this regard it also bears noting that the remedial measures recommended in the Report are all
prospective and entail structural reforms to address the City’s process of disclosure in the future.
These reforms are subject to approval by the City Council and, even if adopted, would have no
impact on the manner in which the City will have prepared its 2003 audited financial statements.

? See Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and
Commission Statement on the Relationship of Cooperation to Agency Enforcement Decisions Exchange Act
Release No. 44969,2001 SEC LEXIS 2210 (Oct. 23, 2001) arising out of an investigation into financial
_reporting by Seaboard Corporation.
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OVERVIEVW OF RELEVANT AUDITING AND ACCOUNTING REQUIREMENTS

AICPA State and Local Audit.and Accounting Guide § 4.44.

(1) Nlegal Acts with Direct and Material Effects on Financial Statement Amounts

GAAS requires an auditor to plan and perform an audit to obtain reasonable assurance about
whether the financial statements are free of material misstatements arising from illegal acts that
have a direct and material effect on the determination of financial statement amounts. The
auditor’s consideration of those potential misstatements is a matter of professional judgment and is
influenced by his or her perceptlons of the needs of a reasonable person who will rely on the -
financial statements.

The professional literature identifies the following types of legal compliance requirements as
among those that may have a “direct and material” effect on the determination of financial
statement amounts. '

e  GAAP Requirements. Governments often are subject to legal or contractual
provisions that require them to prepare their financial statements in conformity
‘with GAAP

. Federal and State Taxes. Governments are subject to various federal tax
requirements, including those relating to employment taxes, employee benefits,
and tax-exempt debt (such as arbitrage rebate requirements). State-level tax

" requirements also may apply.

(2) Illegal Acts With Indirect Effects on Financial Statements

The auditing literature also recognizes that Governments often are affected by many other laws or
regulations, which generally relate more to an entity’s operating aspects than to its financial and

_accounting aspects, and that the financial statement effect of those laws and regulations is
“indirect”. Although an auditor is not required to plan the audit to detect noncompliance with such
laws and regulations, the auditor does have certain detection, consideration, and reporting
responsibilities relating to potential violations of such laws, which require the auditor to insist that
when potential violations of such laws come to light, they must be investigated.

Moreover, GAAP requires a government entity, such as the City, to disclose in its financial
statements material violations of finance-related legal and contractual provisions. Accordingly, the
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auditor of a governmental entity is alert to the possible financial reporting effect of noncompliance
with law that has a material indirect effect on financial statements. Because the government entity
itself has financial statement reporting obligations related to violations of such laws, the
government and the auditor both have a shared interest in assuring that when potential violations
of such laws come to light, they are fully investigated so that the financial statements can include
the GAAP? required disclosure. :

In considering whether the financial statements are free of material misstatements arising from (1)
illegal acts that have a direct and material effect on the determination of financial statement
amounts, or (2) illegal acts that have an indirect material effect on financial statements, the auditor
should consider both quantitative and qualitative factors. Qualitative factors that the auditor may
consider relevant to that evaluation include the following:

e The potential effect of the noncompliance on the government’s ability to raise
resources (for example, through taxes, grants, contributions, or debt or loan
financings) in the future.

- . - E

e The potential effect of the noncompliance on the continuation of existing

relationships with vendors, employees, and elected and appointed officials.

e  Whether the noncompliance involves collusion or concealment.

s . Whether the noncompliance involves an activity that often is scrutinized by
elected or appointed officials, citizens, the press, creditors, or rating agencies.

e  Whether the fact of the noncorhplia.nce is unambiguous rather than a matter of
judgment. '

¢  Whether the noncompliance is an isolated event or instead has occurred with some
frequency.

® GASB standards require governments to disclose certain violations of compliance requirements. NCGA
Interpretation 6, Notes to the Financial Statements Disclosure, paragraph 4, states that the notes to the
financial statements should disclose material violations of finance-related legal and contractual provisions.
In addition, material violations, or potential violations, of finance-related legal and contractual provisions
should be considered for recording a loss contingency. Id. at § 4.48.
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e  Whether the noncomphance results from management’s continued unwillingness -
to correct internal control weaknesses.

o  The likelihood that similar noncompliance will continue in the future.

e The cost-beneﬁt of establishing internal control to prevent 51m11ar noncomphance
in the future.

The risk that possible undetected noncompliance would affect the auditor’s evaluation.’

Finally, an auditor is required by applicable auditing standards to “consider the implications of an
illegal act in a relation to other aspects of the audit, particularly the reliability of representations of
management.” AU § 317.16. In considering such issues, the auditor must be provided with
sufficient information relating to the potential illegal acts to exercise professional judgment
concerning the implications of a particular illegal act for the audit. Id. (“The implications of
particular illegal acts will depend on the relationship of the perpetration and concealment, if any,
of the illegal act to specific control procedures and the level of management or employees
involved.”) Our April 13, 2004 engagement letter allows KPMG to make such a determination as
_to the sufficiency of the investigation for andit purposes.

INFORMATION AND REOCRDS REQUESTED, NOT YET PROVIDED

There are several open items which have been promised, but not yet provided to KPMG.

) KPMG has yet to receive all V&E interview notes, memoranda and supporting
documents as requested. The basis for this request is outlined in our engagement
letter.

. KPMG needs information concerning the scope and status of the criminal

investigation(s), which we understand V&E is not handling. We will need to
speak with the attorney representing the City in those matters.

ITEMS 'REQUIRING RESOLUTION BY THE CITY

Based on our review of the V&E investigation and Report, and in light of the auditing standards
discussed above, KPMG has attempted to synthesize the issues that remain, which must be

“1d at § 4.46
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resolved before we are able to complete our audit in accordance with generally accepted auditing
standards and Government Auditing Standards. They are as follows:

The City needs to determine whether the City’s public disclosures, including its
financial statements, likely violate the antifraud provisions of the securities laws
(e.g., failure to disclose pension related matters) or any other Federal, State or

-local laws, and if so, what, if any, impact is there to the June 30, 2003 financial

statement amounts and disclosures? The report from the investigation team should
include clear conclusions (with adequate support for such conclusions) whether an
illegal act has occurred and whether such illegal act has been timely and
adequately remediated. The report and investigation must be in sufficient scope
and detail to allow us to reach our own conclusions as to (i) whether it is likely .
that an illegal act has occurred and, if so (ii) whether any likely illegal act that is
identified will have a material effect on the entity’s financial statements and, if so
(iii) whether timely and appropriate remedial action has been taken. Closely

" related to this set of issues is whether City employees or agents have engaged in

fraudulent actions including concealment, related to the potential illegal acts. The
City needs to investigate and determine, and report to us, the relationship of the
perpetration and concealment, if any, of likely illegal acts to specific control
objectives and the level of management, employees, or consultants involved.

The scope of the investigation needs to extend to all possible illegal acts and
needs to expand, as necessary, based on findings made during the investigation. In

‘other words, the investigators should be able to pursue all evidence of possible
_illegal acts no matter where they may lead.

According to the Report, retiree healthcare benefits were paid directly out of the
pension system from 1983 until 1992 when a determination was made that this
violated federal tax regulations. A new system was set up which was also

" determined to be legally flawed in 1995, which was addressed by making

payments a SDCERS benefit. While the Report compiles facts relating to this
violation, and concludes that the funding method was violative of federal
regulations, it does not address the possible consequences of this viclation. What
has the city done to consider and address the financial statement impact of
possible IRS sanctions, or other contingent liabilities or disclosure obligations
arising from the conduct that could impact the June 30, 2003 financial statement
amounts and disclosures?
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. The issues from our August 9 2004 letter must be addressed (see dlscuss1on in
Exhibit I)

We look forward to meeting with the City to discuss further how the City can conduct an adequate
investigation in order to conclude whether it is likely or not 111ega1 acts have occurred, or that
appropriate remedial action has been taken.

Very truly yours,

KPMG LLP

s 2 Lot

Steven G. DeVetter
Partner ’

cc: Mr. Dick Murphy, Mayor
Mr. P. Lamont Ewell, City Manager
Ms. Terri Webster, Acting City Auditor and Cornptroller

Exhibit I
Specific Comments Regardmg Septernber 20, 2004 City Response to KPMG’s August 9,
2004 Letter

Attachments:
April 13, 2204 Engagement Letter
August 9, 2004 Letter from KPMG Re: Investigation
September 1, 2004 Letter from KPMG Re: Follow-up from meeting on August 27, 2004
. September 20, 2004 letter from Les Girard Re: City of San Diego Fiscal Year 2003 Audit
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SPECTFIC COMMENTS REGARDING SEPTEMBER 20, 2004
CITY RESPONSE TO KPMG’S AUGUST 9, 2004 LETTER

In your letter, you conclude by stating your view that the V&E Report “is sufficiently .
comprehensive to allow [KPMG] to reach the conclusions necessary for compliance with Section
AU§317 of the AICPA Professional Standards and for the issuance of [KPMG’s] audit report.”
For reasons previously articulated and expanded upon betow, we are unable to agree with that
conclusion. :

As in many aspects of auditing, the conclusions involved in determining that potential illegal acts
have been adequately investigated and remediated is one that entails an auditor’s exercise of
judgment. However, in the instant case, we believe that the issue is sufficiently clear that an
informed and diligent auditor should not conclude that the V&E report adéquately addresses the
issues necessary for the completion of KPMG’s audit. The Report may satisfy the City’s needs (a
conclusion we defer to the City to make); but, without more, it does not provide a sufficient basis
for KPMG to conclude that all questions necessary to the completion of the audit have been
sufficiently investigated and resolved in a manner that would permit KPMG to issue an audit
report.

In response to yo'ur Jetter, we offer the following comments.

KPMG’s Question 1

Whether or not the financial statements and or the disclosures in the financial statements were
intentionally misleading and, if yes, what individuals were involved and what, if any, remedial
action is recommended? :

City’s Comment on Question 1

Your comment seems to make two essentials points. First, that with the departure of the City’s
prior independent auditor and the departure of the City Auditor and Comptroller, there is no need
for an investigation into whether there were any intentional illegal acts relating to the City’s
underfunding of the SDCERS pension plan and/or financial reporting related thereto. Secondly,
your comment seems to imply that the comments in the V&E Report at page 159 concerning the
possible intent of City officials to allow the City to issue misleading financial disclosures should
be sufficient for KPMG in the absence of KPMG’s ability to cite you to investigative reports for
municipal issuers or other issuers that address the issue of intent in a manner that goes beyond the
V&E Report.

- Response to City’s Comment on Question 1

The subsequent departure of Mr. Ryan does not change the fact‘that, for the entire period KPMG
is auditing, he was ultimately responsible for supervising the preparation of the City’s financial
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statements. Moreover, numerous individuals were (and remain) involved in the financial
reporting process at the City, including individuals who, according to the Report, may have been
involved in the. disclosure deﬁmenmes criticized by the Report.

Under AU 317.16: “The auditor should consider the implications of an 1llega1 act in relation to”
other aspects of the audit, particularly the reliability of representations of management. The
implications of particular illegal acts will depend on the relationship of the perpetration and
concealment, if any, of the illegal act to specific control procedures and the level of management
or employees involved.” »

Both the City and V&E have made it clear to KPMG that V&E was not retained to investigate
issues relating to intent and that the scope of its investigative efforts were not designed to do so.
Based upon what we have been told about the investigation, we do not believe the statement in
the report that “it is difficult to attribute the City’s failure to fully and accurately describe
[pension] matter[s] to intentional misconduct on the part of individual employees” is one that can
be relied upon to resolve the issue of potential illegal acts for purposes of KPMG’s audit because
it is not based on an investigation that had a scope and methodology that would provide a reliable
basis for making such a conclusion.

KPMG’s Questions 2

Did the City enter into any agreement, including the “Managers Two™ agreement, or otherwise
take any actions that resulted in the underfundmg or misuse of pension funds that is a violation of
State, C1ty or other laws? :

City’s Comment on Question 2

Your comment on question 2 makes essentially three points. First, that the City’s potential
liability for any violations of law from the alleged underfunding of the pension plan has been

“dealt with through the settlement of the Gleason case. Second, you state that there has never been
any allegation that the City’s net pension obligation reported in the City’s balance sheet has been
misstated. And third, that based on certain legal propositions discussed in the V&E Report at
page 11, the motivations of individual members of the City Council in taking certain action are
not a basis upon which that action may be voided by the courts.

Response to Citv}’s Comment on Question 2

On point 1,GASB standards require governments to disclose certain violations of compliance
requirements. NCGA Interpretation 6, Notes to the Financial Statements Disclosure, paragraph 4,
states that the notes to the financial statements should disclose material violations of finance-
related legal and contractual provisions. In addition, material violations, or potential violations, of
finance-related legal and contractual provisions should be considered for recording a loss
contingency. Accordingly we do not believe that only considering the loss contingency is
sufficient in these circumstances. Additionally, the considerations in AU § 317.16 need to be
addressed in the context of this question.
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On point 2, The reported June 30,2002 $39 million net pension obligation was misstated due to
the payment of retiree healthcare benefits from the pension plan. At KPMG’s suggestion, The
City has calculated the corrected June 30, 2002 net pension obligation to be $103 million. The
considerations in AU § 317.16 need to be addressed in the context of this question. The City
needs to investigate and determine the relationship of the perpetration and concealment, if any, of
likely illegal acts to specific control objectives and the level of management, employees, or
consultants involved. For example, V&E states that a letter from the Actuary to Mike Phillips in
1998 highlights knowledge of potential errors in the financial statements that were not
changed/corrected until recommended by KPMG for the June 30, 2003 financial statements:

“All these number presuppose that the 1996-97 is the first year in which the
calculated actuarial contribution is greater than the actual contribution. You made
an excellent point a year ago that this may not be the case. This issue may go
back close to a decade after the use of ‘bifurcated’ rates was implemented. The
case could be made that the City has a Net Pension obligation™.

Finally, on point 3, while the legal proposition to which you refer, while may be relevant to
whether a court will decline to 'question the motivation behind proper legislative action for
reasons grounded in separation of powers, we do not believe that such a consideration alters the
nature of the our responsibilities as the City’s independent auditor, nor the need for the City to
perform additional inquiry before determining whether an illegal act has (or has not) occurred,
and if so, that it has been appropriately remediated.

KPMG’s Ouestions 3

Did the SDCERS Board breach their fiduciary duty by allowing the City to underfund the plan in
exchange for additional benefits for current employees and could this action have been. in
violation of any laws? '

City’s Comment on Question 3

Your comment on this item is essentially that the SDCERS board is independent of the City of
San Diego and based on that you question why the actions of SDCERS or the members of its
board “relate to” KPMG’s audit.

Response to the City’s Comment on Question 3

The basic financial statement of the City consist of (a) the primary government, (b) organizations
for which the primary government is financially accountable, and (c¢) other organizations for

which the nature and significance of their relationship with the primary government are such that
exclusion would cause the reporting entity’s financial statements to be misleading or incomplete.

The definition of the reporting entity is based primarily on the notion of financial accountability.
A primary government is financially accountable for the organizations that make up its legal
entity. It is also financially accountable for legally separate organizations if its officials appoint a
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voting majority of an organization’s governing body and either it is able to impose its will on that
organization or there is a potential for the organization to provide specific financial benefits to, or
to impose specific financial burdens on, the primary government. A primary government may
also be financially accountable for governmental organizations that are fiscally dependent on it.

The City’s basic financial statements include SDCERS, and any audit opinion issued by KPMG
reporting on the City’s basic financial statements would, therefore, cover SDCERS. Accordingly,
financial accounting and disclosure of activities occurring within SDCERS are relevant to our
audit under GAAS and GAGAS. ‘

KPMG’s Question 4
Is the use of surplus earnings to pay city obligations such as benefits outside of the plan illegal?

Citﬁ"s Comment on Question 4

Your comimient refers us to the history of the surplus earnings issue as discussed in the V&E
Report.. - '

Response to City’s Comment on Question 4

According to the Report, retiree healthcare benefits were paid directly out of the pension system
from 1983 until 1992 when a determination was made that this violated federal tax regulations. A
new system was set up, which was also later determined to be legally flawed in 1995, which was -
addressed by making payments a SDCERS benefit. Report at 36. This underscores, rather than
ameleorates our concerns. We must understand what the City has done to address possible IRS
sanctions, and also learn what the possible impact is to the City’s June 30,2003 financial

_ statement amounts and disclosures. Additionally, we believe that the considerations raised by AU
§ 317.16 need to be addressed in the context of this question. '

KPMG’s Question 5

Did the City violate the City Charter by failing to fund its retirement plan as required by the City
-Charter? '

City’s Comment on Question S

Your comment on this question refers us to the fact, discussed above, that the City believes that
the Gleason settlement “resolves the economic consequences™ of the City’s actions and thus,
suggests that any issue with respect to whether that conduct was unlawful is irrelevant.

Response to City’s Comment on Question 5

Potential liabilities are one reason violations of laws are relevant to an auditor. Because GAAP
require governments to disclose material (whether quantitative or qualitative) violations of
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finance-related legal and contractual provisions, the auditor of a governmental entity should be
alert to the possible financial reporting effect of noncompliance that has a material indirect effect
on financial statements. Additionally, KPMG believes that the considerations of AU 317.16 needs
to be addressed in the context of this question. :

KPMG’s_ uestion 6

Did the SDCERS Board and/or the City violate the California Constitution by allowing the City
to intentionally underfund the plan?

City’s Comment on Question 6

Your comments in this section refer to your earlier comments relating to Question 2 and Question
3. '

Response to City’s Comment on Question 6

Please see our comments above regarding these items.

KPMG?’s Question 7

‘Was undue influence placed on the actliary to change assumptions to reduce the shortfall of the
City’s contribution compared to the'Actuarial Required Contribution (ARC), and, if yes, at whose
direction and what action does the City plan to take to rectify this action, if applicable?

City’s Comment on Ohestion 7 _ --

Your comment on this item refers us to the dlscusswn at page 91 of the V&E Report and asks for
the details of any remaining concerns.

Response to Citv’s Comment on Ouestion 7

The auditor should consider the implications of an illegal act in relation to othcr aspects of the
audit, including the reliability of representations to be obtained from members of management.
The implications of particular illegal acts will depend on the relationship of the perpetration and
concealment, if any, of the illegal act to specific control procedures and the level of management
or employees involved. ’

- The City needs to investigate and determine the relationship of the perpetration and concealment,
if any, of likely illegal acts to specific control objectives and the level of management,
employees, or consultants involved.
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Othe‘r Issues Raised in the City’s September 20, 2004 Letter

Your letter also' commented on electronic discovery. With respect to electronic discovery, both
the City and V&E have made it clear to KPMG on August 27, 2004 that V&E was not retained to
investigate issues relating to intent and that the scope of its investigative efforts were not
designed to do so. We believe that determining intent is required with respect to certain of the
questions posed in our August 9 letter, and electronic discovery is an effective procedure in that
regard, as it may provide relevant evidence for the City, its counsel, and KPMG to consider in
determining whether there are unresolved questions which might affect the City’s financial
statements or disclosures.
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The Honorable Dick Murphy, Mayer
- M. Lamont Ewell, City Manager _ _ - - g
City of San Diego . . T ~
- 1200 Third Avenue ‘ : s ‘
. San Diego, CA 92101

" Gentlemen:

- We .wrlte this letter in an earnest attempt to make progresswith the City of San Diego towards :
addressing the issues that must be resolvod before KPMG can complete its aud1t of the C1ty s 2003 '
fman01al statements. .. C . , '

The 1mmed1ate topic we.must address is the 1etter dated October 28, 2004 from Paul Maco of”
Vinson & Elkins (V&E) addressed to Les Girard, Assistant City Attorney. That letter, which

_ appears to have been posted immediately on the City’s website, in our opinion seriously impairs,
rather than advances, the prospects for a prompt resolu’ucn of the issues that currently stand n the

Ny way of KPMG completing its aud1t : '

We will not.in this letter seek to correct all of the- statements in Mr Maco ] letter wh1ch we beheve
are inaccurate. However, we do wish to convey to you, as two individuals with significant - -
respons1b1hty for the C1ty 5 affaxrs several pomts whlch are mtended to be dtrect but constructwe

First, KPMG cannot, and w111 not, complete an audit of the 2003 financial statements unless the L

C1ty completes an- mdependent mvest1gatlon of potentlal lllegal acts as we have outhned inour -
prior correspondence. - - : :

‘Second, KPMG does not seek, as Mr. Maco asserts, “broad and u.nspeciﬁed assurances that the City »
' 'and its officials have not committed ‘illegal acts.” ” Nor do we'reque‘st that the City retain counsel
o “speculate on an unbounded universe of unasserted claims.” We believe that our prior letters
- cannot reasonably be construed to have made such requests To the contrary, we have laid out what
-our concerns are, and repeatedly advised the Clty s representatives that these concerns must be

addressed through an investigation that was designed to develop facts that would enable the C1ty |
and its counsel to address those concerns. : :

Thn‘d while we beheve it is somewhat unusual for an auditor to prov1de a deta11ed explanatmn to a
client of the auditing standards that justify an auditor’s request for information, we have done so
here. In our correspondence, we not only discussed relevant auditing literature, but also explicated

for the C1ty some of the apphcable accountmg pnn01ples that require the Cl‘gv_ in 1ts f'manc1a1

: KPMG P, KPMGLLP a limlted llablilty partnership, is '. o
’ a riember of KPMG Internallonsl, & Swiss assoclation, Z i : .
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statements to make’ disclosures of any violations of tinance-rélated laws and regulations. - We

" believe that the City cannot comply with. this requirement unless it condicts the kind of .
" investigation we have requested and described in-our October 11, 2004 letter. Actordingly, the.

investigation we are requesting is-one that the City ought to desire to complete so that it can
dischatge its own financial reporting obligations and not solely because KPMG is inisisting that it

“do'so. The City, as the issuer of its financial statements, must conclude on the question of whether

any of the issues distussed in our Octobet 11, 2004 letter and its attachiments and the conduct
discussed in the V&E repott was illegal and, if so, whéther any violations must be diselosed, and
have been adequately disclosed, in the financial statements in accordance with GAAP. We would -
furthier expect the City would also determine to its satisfaction that all necessary and appropriate
remedial actions have been taken with respeot to conduct that is investigated. It is because it is the.
City’s obligation to reach these conclusions that KPMG has suggested that the City obtain from its

1investigators sufficiently clear legal conclusions to enable the City to make the necessary -

determinations; we have not, as Mr, Maco suggests requested that any law firm issue a legal

“opinion to KPMG on any subject and his allusion to the ABA protocol for FAS 5 (Contingent a

Liability) attorney lettets is coifipletély off subject. It is, thus, extremely disappointing and

B surprising that Mr. Maco’s letter so ardently contends that KPMG has not explained the auditing

standards motivating its request. 1t is equally troubling that his letter erroneously asserts that
KPMG “was not followmg estabhshed audltmg standards "2 :

" In 11ght of the foregomg, and con51dermg both that Mr. Maco may not speak for the C1ty on these

matters and that (at least according to certain press reports) there may not have been adequate |

‘communication within the City about our position, we believe that a key. element of our meeting on

Monday November 1, 2004-will be to secure the authoritative position of the City on these -
important issues. Our fundamental goal for this meeting is the same one we expressed in our letter
dated October 27, 2004: “to discuss how the City plans fo conduct an adequately deta1led

' -.mvest1gat10n that will permlt KPMG to conclude its audlt ?

If the Clty 18 prepared to proceed with af appropnate ifivestigation, then we urge you o’ cons1der
retaining counsel other that V&E to do so. The positions asserted in, and eppositional tone of, Mr.
Maco’s letter raises questiofis about V&E’s willingness or ability in these circumstances to
complete the irivestigation of, and reach conclusions on, the audit-oritical questions posed in our -
pnor oral and wiittent COmmumcanons ahd to do so in an obJ ect1ve and mdependent mapner. Our

' hght of these requlrements, the fact that the City may be exempt from Sectlon 10A of the Securities Exchange Act of
1934 as Mr. Maco assetts, does not eliminate the C1ty § obhgatwns under Generally Accepted Accountmg Prmc1ples

' (“GAAP”) applicable to governments. .

% Again, in the interest of assisting the City in understandmg its obllgatlons and explaining the professtonal guidance that

KPMG believes is applicable here, we are enclosing a copy of a very recent Practlce Alert published by the Amencan
Instxtute of Cemﬁed Public Accountants on “Illegal Acts” ’ .
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vreadlng of the letter suggests to us that at this’ pomt conductmg the kind of mvest1gat1on that is
. necessary may be i in tensmn w1th V&E’s ongomg representatlon of the C1ty in the pendmg SEC

1nvest1gat1on

 KPMG’s ability to complete its aud1t of the City’s ﬁnancial statements is dependent on resolution . -

of these outstanding issues. We have been, and will continue, to perform the service we understood

~_ the City wanted us to perform(i.e. to objectively exercise our profess1ona1 judgment in the
_ application of professional standards). We stand ready to do so in the independent manner we ™
: beheve the City, the investing pubhc and the taxpayers expect

Very truly yours, -

- KPMG LLP

.. J;émar_

Steven G. DeVetter

Partner

- ce Mr Leshe Glrard Ass1sta.nt C1ty Attorney, C1ty of San Dlego
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Notnce To Readers

\ l _ P /. This Pmm Aler! is mtended to provide practitioners with information that may help
' ¥ . them improve the effectivencss and efficiency of their engapements and practices and is
" hased on existing professional literature, the expetience of members of the Professional
Issues Task Foree (PITF) and information proyided by certain AICFA member firms to
theit own professional staff. This information represents the views of the members of the
PITF and has not been approved by any senior tgchnical commitiee of the AJCPA, The
anditing portion of this publication is an Other Audiing Publication as defined in SAS 95,

. - - Generally Accepted Auditing Standards and is intended to provide guidance to auditors of

P['aﬁtl% " pontssuers.! Other Auditing Publicalions have no authoritative stains; however, they may

' . ' help the anditor understand and apply Statements on Auditing Standards (SASs). If an
. Alelrt, o " auditor applies the auditing guidance included in.an Ozher Anditing Publication, the audi-

2004.01 ' " tor should be satisfied that, in his or her judgment, it is both appropriate and relevant to the

circumstances of the subject audit. This publication was reviewed by the AICPA Audit and
Am-,st Sw.ndardb staff and pubh'qhed by the AICPA. and is prcsurmd o bc appropriate.

Iliegal Acts
».lntroductmn_ R
In April 1988, the Auditing Standards

Board issued Statement on Auditing
Standards No. 54, Ilégal Acts by Clients

i.n'g steindards. However, auditors perform-
ing diidits in accordance with Goveimmenr
Auditing Standards (also referred 1o as the -
*Yellow Book™) should also be aware that
those standards include additional require~ '
(“SAS 54™): SAS 54 prescnibes the natare | ments related to illegal acts. Auditors
and extent of the consideration @i inde- | should refer to SAS 74, Conipliance
pendent duditor shoild give o thié possi- | Audiring Considerationy in Audits of
bility of illegal ucts by « cHent in'ar qudit | GéVernmenral Ensities and Recipienis of .
of finanicial statemeits in accordarice with | Governmental Financial Assistance, and
generally accepted -auditing standards. | the AICPA's Andit Guide, Govermment
BAR 54 also provides guidance on the-| Awditing Siandards and Circular A-733
“anditor’s responsibility .when a-possible | Audirs:(which has been updated for the
«iHegal act is detected, | 2003 revisions to Governmenr Auditing
: . _ "1 Standards), for additional information on
SAS 54 is the primary source of guidance 1 illogal acts and the auditor’s .reporting .
with respect to the duiditor’s cofisideration ! résponsibilitics when petforming & audit
6f the possihility of illegal acts by a cliem | undér Governmen: Auditing Standards.
~in an audit of firdncial statements in ' o '
secordince with. generally accepted audit-

5AS 54 defines illegal acts a5 violations

! Nonimucr refots 1 any entity other than an “issuer” The term "issuer” is defined in Section 2 of the Smbu.nca-Oxlcy
-Actag: .
‘An iszusr ae dafined in 'x'ecuun 3 of the Securities Exchanpe Act of 1934, the seenrities of which ure mg:su.-,md imder.
Section 12 of that Act, or tt iy rm;umcd tex Glu TORRtS unqcr Scuum lS(d) [of the Bavhange Act] ar that files or
Inis Hled 8 musmuon satsrent. (it ha ol Yei bécome effective uttder the Seddrities Act of 1933, o ma: it has
fitt Withisn, [Paremheuu:l ruicrenncs to the United Ststes Codc ormttad]
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of laws or go\'renunen‘t regulations. Additionally, the AICPA's

Audit Guide, Government Auditing Standards and Circular A-
133 Audits, states that it generally has been interpreted under
GAAS that the term laws and regulations in SAS 54 implicitly
includes provisions of contracts or grant agresmients. Dlegal act

" by tlients are acts atwibutable to the entity whose financial state-
ments are under andit or acts by nianagement or employees act-.

itg on behalf of the entity. IHegal acis by clients do not include
personal misconduct by the entity's pcrscnncl unrclamd to. thell'
business acﬂvmes. '

Allegal acts are divided into two categorics: 1) those having a

. direct and material effect on financial statement amounts and

%) those having only zn indirect effect on the financisl state-
ments. Some laws and regulations have a direet and material
effect on financial statement amounts, For example, tax laws
sffect accruals and the amount recognized as expense in the
accounting period; applicable laws and regulations may affect
the amonnt of revenue acerued under government contricts.
Dther laws and Tegniations, such as occupationzl safety and

" health, food and drug administration, environmental protection,
~ equal employment opportunity, and antitrust violations, may

havc only an indirset cffcct on the financial stawments.

The auditor’s respnns:bliity for defection of ille-
gal acts having a direct and material effect on-
the financial statements

The auditor must consider laws and regula‘aons that are general-

1y recognized to have a direct and matetial efféct or-the finamoial

statementr. However, the auditor should consider such laws snd
rogulations from the perspective of their known relation 1© audit
objectives derived from financial starement assertions rather
than from the perspective of legality, per se,

The auditer’s responsibility to detect and report misstatemeits
resulting from illegal scts having a direct and material effect on
the financial statements is the same as that for misstutemnents

caused by error ot fraud and includes assessing the risk that an

illegal act may cause the financial statements to contain & mate-

~ rial misstatement. The auditor should dasign the audit to provide

reasonahie sgsurance that such illegal acts will be deteeted. Care -

should be exercised in planning, performing, and evaluating the
results of these procedures. The auditor's planning and risk
assessment process should include consideration of the different
characteristics of illegal acts and of factors indicating increased
sisk of illegal acts that have 2 direct and matenal effect on the

o ﬁnanclal statements,
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The audltor's responmbﬂiw for deiechnn of

illegal acts having an indirect effecl: on the
financial statements - | .
The auditor has no direct responsibility to detect and report nds-

statements resulting from illegal acts having an indirect effect on .
the financial statemems (hereafter referrvd to as “indirest effect |

v

. illegal aets™) as the auditor does not.ordinarily have a sufficient
. ‘basis for recognizing possible violations of laws and repulations |
that have only an indirect effect on the financial staterncnts, The

auditor’s responsibility is limited to applying auditing procedures.
to such acts that come to the nuditor’s atiention and being aware
that such acls may exist. However, if specific information comes
to the auditor’s attention regarding the existence of pogsible indi-
rect effect illegal zcts, the auditor should apply audit provedures

-to determine the potential effects of the poss:hle indirect e.ffecx

 illegal act on the financial statements,

Audit pmcedum in the absenee of speciﬁe .
information indicaiing the exnstenee of poss:hle
illegal acts

-The auditor should perform the audlt thh an atmude of profea-

stonad skepticism, remaining alent to conditions ot events that ..
indicate illegal acts may have occurred. Procedures epplied for
the purpose of forming 4n opinion on the financial statements -
may bring possible illegsl #cts to the muditor's attention
Considerations as to whether an act is illegal, or of doubtful legal
lty, are frequently outside the suditor's oxpertise, therefore, the
auditor should .consider consulting with legal counsel
Additionully, laws and regulations can als¢ vary- considerably in
terms of their mgmﬁcance, to thc financial statements.

Possible illegal acts may come to-the auditor's atte.n’uon 25 &
tesult of inguiries of management and others. The auditor s
required to make inquiries of management concerning the client’s
complianes with laws and regulations. The auditor should also
consider the need to obtain representations from the audit com-,

. mittee or others with equivalent authority and responsibility such .
as the board of directots or the ownet in &n owner-managed busi-.

ness, (hereinafter referred to as the “audit committee”) and the -

chief legal officer that possible illegal sets brought to thau aﬁen-- :
tion havc been communicated to the anditor, .

Othcr inquiries may include, but are not Hmited to:

» Discussions with principal officets as part of the piannmg' .
Process. :

*+ Discussions with legal counse] and others as part of the eval-
uation of the adequacy of the accounting for, and the need for -
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whether the zudit commitiee has bwn informed of the situa-
tion and is mkmg npproprmte actmn ta mvestigm the m.mer

- Disternine ; i 5 nnfnrme_»

. The contmunications with the audit committee should describe the

act and-the circumstances of its occurrence, a5 undersiood by the
auditor. In additian, the auditor should communicate the potcutial
effect on the financial statements and related disclosures. The com-

 musication may be either oral or written. If the cnmmumcatmn is

oral, r.he anchtm' should document the discussion.

f the pogsible lLlc:gal Aot
When tht: audit committes i¢ informed of possible illegal acts that

come to the auditor's attention, an investigation into the matter
may be made by the audit committes. In certain circumstances,
the auditor may. insist on an investigation in order to conclude on
the effe.ct of the poss:ble illegal act on the financial statements.

' Oftentimes in conducting these mvcsugauons, the audil cortmittse

may seek assistanes from outside counsel and other experts such as

forensic accountants, if necessary, The auditor may considet

' “requesting that the audit committee keep the suditor apprised of the

progress of the investigation and to facilitate discugsions coneermning
th:; mvcstlgauun between outside counscl and the audztor.

At zhc conclusion of the investigation, the auditor shon]d consid-
er requesting that he or she attend the investigative team’s pre-

“pentation to the audit committes and documenting the discussion,

- After the audit committes has invcsﬁﬁaftcd the possible iHegal act

and presented the scope of their ptocedures, their conclusions and -

any remedial actions to the auditor, the anditor should avaluate
the conclusions and determine how they affect the audit of the

~ financial statemients. The auditor should coordinate with the

. amounts for tax purposes and under “cost plus” conu'acts or other
gimilar snua.nons that apply

) appropriate level of senior management and/or the audit commit-
tee, based upon the facts and citcumstances, w facilitate the andi-

tor's consnlation with the client’s outside legal counsel about the
legal ramifications of the possible illegal act, including, for exam-
ple, whether there is 2 penalty which might attach to the {liegal
act and, if 5o, the amount, or whether the transaction(s) in ques-
tion has significance with respect to deductbility of stared

Bascd on thaw discussions and the results of the i mvesuganon, the

muditen shaanid wenner whn vl Soooddie ) o A I

control deficiencies, and/or modifications to-the audit report.
Depending on the results of the investigation, the auditor may
also need to consider whether to withdraw from the en gagemcnt.

Ifthe chcut fails to give the occurrence of an 1llegal act the appro-

priate level of consideration ar fails to take the steps désmed war-
ranted, the suditor should eongider the implieations of the iltegal

acl in reladon to his or her initial e:valuatmm and re,e.valuats

LIS

disclosures in the financial statements, communication of intertul .
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. Engagemem risk.

» Reliance on management’s mle in the ﬁmctmmng of mtemal _
cantrol. . ‘

. Rehance on maﬁagemem 8 representations,
v Validity and propnety of other similar Itansacxions.

Additionaly, the auditor should consider whether any concerns
might be mitigdted by the perfcrmance of additional substantive

audit pracedures.

The auditor should b sure that the company s board of directors
or audit committee is fully aware of the possible consequences of |

the act and has formally approved the course of action to be fol-
lowed, whcn thc circumistances €6 warrant.

Mnterm.l llle n! it :
The materiality nf.m illegal act cannat be appmpnaraly assessed by

‘considering only the quantitative effects; the auclitor must aleo eon~
sider the qualitative effects of the illegel act. These effects may often

be found to overshadow the act's immediate effect, Accounting and

" disclosure ramificstions of loss contingencies associated with illegal

acts should be considered in accordance with FASE Statement of
Standards No. 3, Accounting for Contingencies. The determination
of the significance of potential illegal acts will generally emml con- .
sultation with the chent‘s lsgal counsel,

Immamna.l 1llega1 acls ,
The aggregats of 2il immaterial illegal acts should be eva]uamd in

relation to the materiality level for the financial statements as &'
whole. The auditor should consider the effect of each individual

misstatement and consider recording an individual misstatement.

~that has a material effeot on-an individual account or group of
accounts, even though that individual misstaternent may be offset
by other unadjusted misstatements. The auditor needs to also con-
sider the qualitative aspects of the illegal act such as how the ille-

gl air affects the auditor's ability to rely ot managv:mvmt repre-
gentations.

Disclosure of illegal acis to thind parties

Disclosure of an illegal act 1o parties other thun the client’s audit.
cobmities is 1ot ordinarily part of the auditor's responsibility,
and such disclosure would normally be preciuded by the auditer's
ethical or legal obligation of confidentiality, unless the matter
affects his or her opinion on the financial statements. The auditor

shOuld rccognize, however, that a duty to notify parties outside
s
may mclude the following:

+ To a successor auditor when the successor makes inquiries it
accordance with AU section 315, Communications Between
Predevessor and Successor Auditors. Tn accordance with AU
section 3153, communications between predecessor and suc.
cessor auditors require the spesific permission of the client,

* In response tv 4 subpoena.

To a funding agency or other specified agency in accordmcc

“with requirernents for the. audits of entities thut receive finan- ‘

S I
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cial assistamee from & pgovernment agency. Government
Auditing Standards state that the client may be requived by law
or regulation to report illegal acts to specified external parties
(for example, to & federal inspector general or a state attotney
general) and that if the clent fails to report such acts, then the
auditor should report the iltegal acts ‘directly to the external
‘party specified in- the law or reguiation. Additionally, whén an
* illegal act.involves assistance received directly or indirectly
from & government agency, auditors may have a duty 10 report
it directly if management fails 1o take appropriate Sieps to rem-
" ady the illegal acts that the avditor reportad to It See Chapter

- 5 of Governmens Auditing Standards and the AICPA Audit -

Cuide Government Auditing Standards and szular A-I33
" Audits for additional gmdance

Because potential ccmﬂicls with the auditor’s ethical and legal

obligations for confidentiality may be complex, the auditor may

" wish to consult with his or her legal counsel before dis;cussingi

‘illegal acts with pariies outside the client.

Reporhng cous:deratwns :

“The auditor may be faced with various reporting issues as 2
result of becoming aware of acts that he or she suspects may be
illegal. Depending wpon the particular circumstances, the, audi-
tor may consider modifying the auditor’s report. Such modifica-

tion may result from one or more of the following consxderav

IlOn‘i

N,

Generelly, the auditor should disclaim an opinion on the financial
statements when precluded by the client fiom applying all the
procedures considered necessury in the circumstances, In situe-
tions not involving a chlient-irmposed scope restriction (g,

appointment of the auditor after the client’s physicul inventary |

has been taken) and depending upon the auditor’s assessment of

the importance of the omitted procedures, the anditor may con-

sider qualifying the opinion or disclaiming an apinion. Tn the lat-
ter cass, the decision should reflect the auditor's assessment of

the significance of the matter to the particulsr entity and the psr-.
vasiveness and wmagnitude of the potential direct and indirect
eifects of the acts in qucsuon on the client's financial statements

' takcn a5 a whole,
Departure from generg!!y a,g;gmgd agg,gymg g p_rmmp_lc

When the auditor has been able to conduet the audit in accor-
dance with generally acccpted auditing standards and concludes

an even! or transaction has not been properly accounted for or dis-

closed in the financia) statements, the auditor may qualify the

“opinion or issue an adverse opinivn depending upon the magni-
tude of the potential effects of the event or transaction, IF the
. departure from generally accepted accounting principles results
. from inadequate disclosure, the auditor’s modified repart should
prcv;dc the tnformation omitted by the client.
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ln};mhty to dete f an llle al a

. In the event that the auditor is unable to conchude g5 to the mate- -
riality of an ilegal act, the auditor should mud1fy his orher report
- or dlsclalm an opmzon o adequaxely reflect the uncenmnty e

“fient refi 0
If the client refuses to ancept a repart that has been modlﬁcd fnr _
a client-imposed seope restriction ar a depzrture from genenﬂly

_ accepted accounting principles, including inadequate disclosure,’

the auditor showld withdraw from the engapement. If a client
refuses to accept a report that has been modified for other rea-
sons, the auditor may have no alternative but to withdraw from
the engagement, In any case of withdrawal, the reasons for the
withdtawal should be indicated in writing to the audit committes,
Deciding whether there is a need to noufy patties outside the

client's orgaruzatmn of an illegal act is the responsibility of'the

company's management,” However, as previously indicated, the- "
auditor may have a duty to notify parties outside the cliont.

e perf 1 overrmern,

Auditors performing audits under Govemmem Audiling Standards
2iso must issue a report on internal conttol over fnancial reporting
and on compliance and other matters that reports on the scope and
results of testing of the suditee’s internal comtrol over finsncial
reporting and conphianez with laws, regulations, and provisions of
conttacts or grant. agrecments, The AICPA Andit Guids,
Government Auditing Siandards and Circular A-133 Audits pro-
vides additional guidance on the auditor’s rc3ponmb1htms with
regard 10 thla report. ©

- Documentation

The qudit docvmentation should include appropnate documenta—
tion with respect to:

» The required inquiries related to possible illegal acts and corn- o '

pliance with laws and regulations.

« Compaty policies relative to the pmvcnhnn of illegal acts, and '

the use of directives and periodic representations concetning
compliance with laws and regulations, _

» Circumstances identified that indicate the possible existence of
illegat acts and conclusions reached thereon, if epplicable.

¢ The auditor's assessment of the procedures performed by the

- company to determine that the illegal act was properly
accounted for and disclosed, if applicable.

+ Whether aty uncorrccied misstatements appear to rcpment
illegal acts, if applicable.

¢ Written represemation from management coneetming the abacncc

~of violations or possible violations of Jaws mnd regulations.

+ Discussions with managemet, the audit commities, and, if
applicable, the board of directors. :

*. Represantations from the audit committeg regarding satisface
tory completion of any investigations into possible illegal acts
undertaken at their direction and sat1sfact0ry resolution of the
matters identified in the | mvesugauon. i applicable. .




Please refer to the September 16, 2004 Report on Investigation by Vinson & Elkins
L.L.P., which can be found on the City of San Diego Official Website, by clicking on
“More News & Announcement/Press Releases...,” then “Citywide Press Releases,” then
“2004 Press Releases,” then “Vinson & Elkins Financial Disclosure Report,” or by going
directly to: http://www.sandiego.gov/press/retirement040916.pdf

- EXHIBIT NO. 5






ATTORNEY TO CLIENT .-
' CORRESPONDENCE

FOR CONFIDENTIAL USE ONLY

foice -of'_ ‘ -
. The City Attorney - - - .
' Clty ofSan Dlego :
v MEMORANDUM
' o MS59

(619) 236-6220

DATE:  November23, 2004
- rI“O.: R ~Council MemBer Donna Frye
- FROM: . City Attorneyb

‘i ,_: SUBJECT: . KPMG/V inson & Elkins Addi’;iOn_al .Iilvestigati'on '

.You requested a copy of the Work plan for the additional 1nvest1gat10n to be performed by
Vinson & Elkins with respect to the audit by KPMG. Enclosed please find a copy of the plan,
“prepared by attorneys and.consultants for the City and thus within the protection of the attorney
‘work product privilege and the attorney-client communication privilege. This information is

© very sensitive at this time, and premature release of the work plan could frustrate the ability to

timely complete it (as it would gwe potential subjects of the investigation advance notice of how -
- the City intends to address certain issues or convey the plan to third parties intent on frustrating
the successful completion of the. aud1t) Such frustration of purpose could be perceived as

. interfering with the on-going SEC and U.S. Attorney 1nvest1gat10ns We ask that you treat this _:

mformatlon in the strictest conﬂdence . ‘

g 'CASEY GWINN Clty Attorney

Leslie J. Girard, Assistant City Attorney



L .

" Council Member D <_5nna Frye
. November 23,2004 -
.‘Page 2. . -

LIGljg

Enclosure

cc: ‘Paul Méco, Esq.

- Ken McNeil,-Esq.
- Marc Seltzer, Esq.
John Garvey



) T WORK PLAN I -

FOLLOW-UP ]NVESTIGATION PROCEDURES
DRAFT 11/5/2004 5:35 PM :
 CONFIDENTIAL

| Issue

Additional investigative :pr‘ocedure's:

Proposed

additional |

interviewees:

1. Whether the Clty s disclosures vrolate the
antifraud prov1srons of the apphcable securities

o laws"

| Whether the‘ City"s disclosures violate_ other
| laws (such as State securities laws?)

Did any illegal acts occur? ;{ '

Source: Letter from Steven G. DeVetter (KPMG) to Les
Girard (City of San Diego) (October 11, 2004) at 8.

Additional procedures will iderttify and address any

‘additional potential rllegal conduct of which the City is

on notice.

Analysis of hard drlves as part of across—the—board'

review, as identified on Exhibit 1. Additional forensic

_ analysis of hard drives to be performed 1f interviews .
- | and/or procedurcs suggests it to be necessary S

Addltlonal interviews as specrﬁcd in Exhrbrt 1.

Fxhibit 1

2 Did the scope of the investigation extend to
all possrble illegal acts and was it capable of
expanding based on finding made during the
' mvcstlgatlon‘?

| Source: Le;‘ter from Steven G. De Vetter (KPMG) to Les
Girard (City of San Diego) (October 11, 2004) at 8.

Additional procedures will identify -and address any

additional potential 1llegal conduct of which the City is

on notice.

Analysrs of hard drives as part of across-the board
review, as identified on Exhibit 1.

and/or procedures suggests it to be necessary.

: Addrtronal interviews as specrﬁed in Exhlbrt 1

Addrtlonal forensic |
analysis of hard drives to be -performed if interviews |

Exhibit b

3. Drd the investigation address the possible
violations of federal tax regulations associated
with the payment of health care beneﬁts‘?

.Remedratron‘? Flnancral statement 1mpact” '

V&E or another vﬁrm to provide legal analyses and
opinion or other foundation for City conclusion.

NA

|- Source: Letrer ﬁ'om Steven G. DeVetter (KPMG) fo Les


















































































































































































