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ATTORNEY TQ CLIENT
CORRESPONDENCE .

FOR CONFIDENTIAL USE ONLY

CITY OF SANDIEGO

MEMORANDUM
DATE:  June 14,2002 |
TO: . Honorable Mayor and City Council -
FROM:  Cathy Lexin, Human Resources Director -

Elmer Heap, Head Deputy City Attomey

. SUE‘JECT: Meet and Confer:

Contingent Retirement Benefits ~ Modified Proposal to San Diego City
Employees Retirement System Board of Administration : .

BACKGROUND

During the recently concluded meet and confer, the City Council approved a number of refirement -

_benefit enhancements with a contingency feature. The contingency was fied to an affivmative vote

by the San Diego City Employees Retirement Systern (SDCERS) Board oft Administration related -
to (1) committing $25 million from FY2000 SDCERS investment earnings to pay for retiree health
insurance, (2§ 1ising an existing SDCERS reserve to pay for negotiated increases in the amount the
City “picks up” of employee’s retirement contributions, and (3) the City's contribution rates and -
funding status. We expect that the SDCERS Board will approve the first two items. The third item -
regarding the City’s contribution rates and funding status of the system is the most complex of the
issues and is currestly under critical review by the SDCERS Board’s outside fiduciary counsel and
outside actnary. =~ . . . ‘ ST '

DISCUSSION
The City Manager made a conceptual presentation before the SDCERS Board at a special meeting

held on May 29,2002, This was the first meeting of the Board after the close of meet and confer.
(SDCERS meets regularly once a month on the 3% Friday.) The Manager indicated that a detailed -

- written proposal would be presented at the next regular meeting of the Board on June 21, 2002 (see

- attached). The Board's outside fiduciary counsel and actuary were at the May 29, 2002 meeting and-

have been requested by the Board’s Administrator to prepare written opinions from their respective
areas of responsibility prior to the June 21, 2002 meeting, S ’
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Honorable Mayor and City Council
June 14, 2002 : '

Based upon conversations with the Retirement Administrator this week, it appears that the Board’s
outside fduciary counsel is “uncomfortable” expressing an opinion that approval of this proposalis -
within fhe Board’s reasonable discretion as fiduciaries of the system. The current “rate

" stabilization plaa” stipulates that the Gity’s contribution rates, beginning FY37 would increase a.
fixed 0.50% per year, which is less than the actuarially determined rate necessary to ensure stable
funding of the system, The basis for prior fiduciary counse] condoning the original agreementto
accept less than full actuarial contributions from the City, was the establishment of a reasonable
funding ratio floor (82.3%), and the expectation of progress toward full funding pursuant to this
plan,  Currently fiduciary counsel is concerned that the City is requesting a further reduction to the .
funding ratio floor (from 82.3% to 75%) with no balancing aspect to the proposal, 1o quid pro quo.

RECOMMENDATION

Aswe discussed in closed session earlier, implementation of the “rate stabiliztion plan” in the
1997 Manager’s Proposal did not haye any significant impact on the funding of the retirement .
system prior to FY01's actuarial valuation wherein the funding ratio dropp ed from 97.7% to 89.9%.
In thé pist two years, several significant and unpredictable events impacted the funding stafs of the
system. The settlement of the Corbett litigation resulted in approximately $150 millionin
additional unfunded liability, and the drastic decline in investment earnings fo the system (from
$415.9 million in FY00 toless than $50 million estimated by year end FY02). .

As you know, the Mayor's Blue Ribbon Comumittee on City Finances also made findings and -
recommendations regarding the retirement system liabilities and funding status, It is clear that the
current arrangément whereby the City's contribution rate increases by fixed 0.50% pet year will -
not accomplish full finding as contemplated in the plan, A thorough analysis needs to occur and 2
funding policy.develaped that is acceptable to the SDCERS Board as Trustees and the City as Plan
Sponsor. We had hoped the SDCERS Board would accept our proposal to lower the fundingratio
floor to 75% with & commitment from the City to bring forward a long term solution within the next
year. It does not appear that the fiduciary counsel will support this request.

Therefore, 1’c is recommended that the City Council 2uthorize the City manager to amend the )
proposal to be presented on June 21, 2002, by increasing the anniial increase in City contribution”

from 0.50% per year to 1.00% per year beginning in FY05 (an approximate $2.5 million {ncrease). - -

The City Auditor concurs with this recommendation as a necessary step toward the long term .
solution, and is a means to avoid the potential triggering of the fully actuarial rate in FY04 (2 $25 .
impact). - S : , . . :



Page3 . - -
Honorable Mayar and City Council
June 14,2002

ALTERNATIVE

If we do not make ﬂ:ns 6ffer, it is likely that the SDCERS Board will not approve the proposal '
based upon a negative report from their fiduciary counsel. It is also a possibility that the funding

ratio caleulated for year eniding FY02 will fall below 82.3% and trigger the full actuarial rate in

FY04. - , :

1Y

" If either the original or this proposal fails, the retirement benefit improvements in the labor

agreements with MEA, Local 127 and Local 145 will not occur. MEA has indicated that they will
not schedule their ratification vote until this matter is heard by the SDCERS Board, and they

* anticipate that without the 2.5% at age.55 formula improvement in FY03, the 3-year MOU may fail

a ratification vote; in which case we would be_ bargaining again with MEA next spring.

Attachment:” Proposal, dated June 10, 2002, to San Diego City Employees’ Retirement System
(SDCERS) Board of Administration ’ y
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Cc - G : . H -
: | Projected 28 CityRates | Actual
Fiscal stationy Actuarial 75y 1£75% Ratio. | Funding
Year 7Rates City Rate 22 istiggered | Rato
FY96 % 8.60% | 8. 60% S 91.4%%
FYo7 wkeaa 10.87% 9.55% 83.3%-
FY93 el 12.18% 10.87% 93.6%
FY99 - 2 12.18% 10.86% 93.2%
FY00 12.18% 11.48% 97.3%
Y01l o 12.18% 11.96% 89.9%**

FY02 i d/ﬁg«& 12.18% | 12.58%
e 12.18% | 15.59%  [iaranhain
e 12.18% | 16.65% IR0 mgfzwg’g{ 12.84%,

e 12.18% | 16.65% _ [1239% s 12m006anesl 13.79%
’1218% 16.65% - 181289 Difaas 14.74%

[ 12.18%- | 16.65% wf 15.69% -
16.65% -,;j.,_; S 1660%

¥Y08

. Column A: Fxsca.l Year

Column B:_ City’s.“A greed-To” Contribution Rate Based on 1996/97 Manager 5 Proposal

Column C: Actuarial Rate Projections from FY1996/97 Manager’s Proposal

Column D: City Rates based on actuarial valuations for respective ﬁscal years through FY03

: and projected actuaridl rates through FY08 .
Column B: Adding 1.52% to General Member rates (resultmg in a blended rate ingrease of 1. 06%)
' beginning in FY04 to pay the cost of the 2.50% at age 55 formmula i Improvement.

Column F: Increasing the +0.50% per year “agreed-to” rate in1996/57 Manager s Proposal
{0 +1.00% per year beginning mFY05 "

Column G: Increases the City contribution to full actuarial rate over five (5) years
if the proposed 75% funding ratio is triggered in FY04 .

Column H: Funding Ratio of the Retirement Systems (projected assets oompazed to habw.htles)
effective fiscal year end (e g. 89.9% as of 6/30/01) - )

* The actuary report fo:: 6/30/96 reflected a funding ratio 0f 92.3% for combined City and Port assets.
. "The 92.3% is the ratio used in the 1996/97 Manager's Proposal. That funding ratio 6/30/96 for only
the City’s portion of the system assets was 91.4%. A more accurate foor which would trigger the
full actuarial rate under the 1996/97 Manager's Proposal.would is 81.4 %. Beginning with the
.6/30/99 actuarial valuation, the adtuary identified sepatate City and Port funding ratios, and the
ratios in Column H above reﬂec’cs the C1ty—only funding ratio beginning with'the FY00 ratio:

Hk FYOI Draft Ac’manal Valua’uon is docketed for adophon by SDCERS on June 21, 2002
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Office of

. PRL The City Attorney,
o e City of San Diego
ATE MEMORANDUM
s\éi W . . . .
Lo 236-6220
DATE: ‘February 21, 2002
TO: Charles G. Abdelnour, City Clerk

FROM:  City Attorney

STjBJECT: Closed Session Agenda Items for February 26, 2002

| Pleaseplace the following matters on the City Council Closed Session docket fo:r Tuesday,
February 26,2002, at 9:00 a.m. :

I Conference with Legal Counsel - existing Imgatton pursuant to Cahforma Government
Code section 54956.9(a): - ,

a. Clear Channel Outdoor, Inc. and Viacom'
' - Outdoor Advertising, Inc. v. City,
_ U.S. District 01cv1941
b. Center for Biological Diversity, ez‘ al. v. Berg, et al.,
U.S. District 98cv2234
c. Dutcher v. City,
S.D. Superior GIC 729830 -
d. Oalley v. City, et al,
S.D. Superior GIC 762537
e. Egauivias v. City,
S.D. Superior GIC 771572

1T, Conﬁ:rence wﬂ;h Labor Negotiator, pursuant to Gow:mmem Code section 5495 7. 6
Agency negotiators: - Michael Ubemaga, Lamont Ewell, Cathy Lexin,

Dan Kelley, Stanley Griffith, Mike McGhee

EXHIBIT # 400 -



Charles G. Abdelnour -
February 21, 2001
Page 2

Empldyee organizaﬁons:

LIGis -

- CASEY GWINN, City Attomne

By

Municipal Employees Association, Local 127
AFSME, AFL-CIO, Local 145 International
Association of Firefighters AFL-CIO, San Diego
Police Officers Association.

Lem
Assistant City Attorney
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[T orr Webster - Re: earmings —yuk S R . page.;g--
Ll Tu B 55 /e

. From: "Terri Webster

f‘\ L Tor. ' Lawrence Grissom ) X
.. Date: . ~- Thy Mar7,2002 142 PM I
. Subject; © . Re: earnmgs-—-yuk o I S

'Thank you for the info. Lary ’ .
1. When will know the xmpact on the ﬁmdrng ratio for your lll call rt Plan A ?? :

2. When will you know wrth the earnrngs tha’t are projected for 02, what wm the fundrng ratro be at June
30, 20027 . . Ce —s

Oh course a rough es’ama’ce qualn'f' ed is beﬁer than nothmg at thrs pomt These answers are needed
next week.. p[ease i . . i

Than!;s much ,

Terri . B . T

Sp Lawrence Gnssom 03/06/02 05 :32PM >>> -

Hi Terri’ v

You should get yolr Board book tomorrow. To grve you a heads up'on the earnmgs report, whrch Ijust

", finished about an hour ago. ~ - - ;
Ad Hoc Committee met March 4-=no recommendetxons Next meetmg March 18
Preliminary recommendation from staff (lucky me) is that— earnings still look to be in the $50 fo $60
“million range. That will pay employee and employer’ reserves at 8%." Ligidate from the general reserve fo

fund the budget.. 13th check reserve wm pay about 95 cenfs on thé dollar.. Do not credit the insurance
. ‘reserve, but insurance will be paid next year because there is about 2 years worth of premium built up.
-} Pay nothing elsé. Loriand!are werkmg on the question of whether we have the authorlty to go to t’ne
v c:animgency reserve or the genera! reserve for any of the other items. Fl!m at 11 ) L.

chk is workmg on a couple of what 1f scenarios reiatmg to fundmg rafio. Hope fo heve answers soon.
" New benefits are a question ek Weqér"e*se'close{e fHe line-on. fundmg ratiepthat Rick or I carinot
. predict until labor relations gives us something specific. If they go the general member increase ‘and
increase ihe-offset, my, best guess is that with a ﬂat xnvestment enviornment ié-no gams, no Iosses we will
,:,t>,e~a~m;.rraﬂdu8:3».é),,L N ) . ‘ . . -
.Gonna get ugly. . e

Larry
* Lawrence B. Grissom-

Igrissom@sandiego.gov
 (619) 533-4655

" CC: '.Cath‘y Lexin; Ed Ryarl -

EXHIBIT #14
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.. ' CITYOFSANDIEGO
o MEMORANDUM .
DATE:  March15,2002
TO: *© - Henorable Mayor and Cxty Couneil -
" FROM: ~ Daniel B, Kelloy, Labor Relations Manager

'SUBIECT:  Closed Séssion Mest and Confer Ma{eﬁals for Marcl 18,2002

 Attached 1§ the Closed Sessxon meet ahd confer Powerpomt ouﬂme for the extended 9 am, to
12 pm. meetmg on: Monday, March 18, 2002. :

s

Daniel B, nglley

i) Attachment '
) . . . L.

1 ExHBIT#42
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Retlrement System and Meet & Confer

{ > The System’s Actuary performs an ahnual

| “valuauon which tests certair “assumpuens
against actual expetience: .

> Investment return (éarnings)

> Employee withdrawals prior to vesting.
> Mortalityrates .

> Disability rates

» . Payi mcreases g

)a
>

Others

| R, Confér 2002 - i f

-A«géwatreﬁrem‘am@mm ?fﬂ;;‘v:s-x L

51

Meet & Confer 2002
Retlrement System and Meet & Confer

. An annual ctuarzal valuatzon” measures
" the funding status of the sysfem (actuarially

computed present value of future retlrement
habﬂmes”) :

-FY9% = 91‘.4%
 FY97=933% - .-
FY98=93.6%
- FY99=932% . -
e SFY00 = 973%
. - FY01=89.9%

52




Meet & Confer 2002

_(apoten 1al $40m annual imipaet)

823% -

Bm lo; jer Contribution Rate Stebilization Plarl . _
PUCRute |Actual | Clty * | Diffeieiice”| Differénté Eardlngs
Fate |Paid . |% S, .
. Rate * -~
8.60% 8.60% |7.08% |152%  |s533m |$1S04m
10.87% 9.55% |7.33% [3.79% | $13.88m |S§137dm
12.18%*Est | 1087% | 7.83% |4.35% ° | S1667m |S2474m _ |,
12.18%°Est ‘| 1086% [833% |3.85% | §1540m |Si@odm
12.18%%Est | 1148% | 8.83% |335% | Sl400m |§4159m
12.18%%Est | 1196% | 9.33% | 2.85% © | 51245m | $168.0m
12.18%*Eet | 1258% | 9.43% - | 235% | 51072m |8 5.0 est
12.18%*Est | 15.59% | 1033% [1.85% | $8.83m "
12.18%*Est |1083% j135% | $673m -
12.08%*Bst | . | 1133% |.85% £4.43m
6 | 12.18%*Est “JEs ~ -} [1.83% . | .35% | $1.91m.
[12.08%rEst P T 12,185 | -0- 0 -
13.00%* 13.00% [0- + |- ° ‘-
. 5110,35 &
. Meet & Confer: 2002
Retxrement System and Meet & Confer
The “Manager 8 Proposal” effective 1/97:
Earmngs Compared mth Funding Rano
FY96 - 31504 m - 91.4%
. FY97 . $1374m 93.3%
FY9® "  $2474m 93.6% .
FY99 - 189.1 m 93.2% - '
FY00 - $4159m’ 7.3%.
EY01 168.0m. - 9.9%
FYQ2 Est, $50to $60m ?
»-§1051 m reserve would drop to | = 85.6%"
> Corbett, if amortlzed ' = 83, 1%
> “Tncger” in Manager s Pmposa,l :
| reqmnn - City to pay full rate 6

B i Sl

- 33
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Meet & Confer 2002

. and/or -
. » By absorbin

Retirement System and Meet & Confer

I > Retirement enhancements have been funded
> By increasing City and employee contnbutlons,

as a future habmty of the -

' Retzrement System

Given recent ac‘raanal losses of the System,
‘any consideration {0 absoth costs must
carefully evaluate 1mpact on System’s

fundmg ration

&7

.A 2. Authorize modified co-pays by employees that

“standardize plan designs for PacifiCare (Option

Meet & Confer 2002

Action -

,Rec'omﬁendatiohs For Active Employee Plans:

1 Authorize renewals at premiums shown earlier

with PacifiCare and Kaiser

:1) and Kaiser (Option 2) HMO plans inline
'with industry standard:

$10 office visit co-pays by employees
$5 generic/$10 brand Rx with formulary
$50 emergency room co-payment

68

34
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Meet & Confer 2002 | 7&@

) jManagemgnt Team Re.commgndation_.s

- Impacts of R N
- ‘Motor Vahlcle License Fees Re-opener

=101

Lore - Inipact on ability fo reach agreement

.. Impact on ability to achwve mul’a~year
: agreements ' :

Meet & Confer 2002

Autherlzauon of Final Emmmc
Eargammg Authority (Acnon)

Management Team Recomméndation:, |
) »  Authorize renioval OfMVLF contmgency language

e . Authorize the proposed three year agreementas the C e et
s . -.. City’s final economic bargaining position - . : W ,@4@ o
} . »* Condition all retirement, enhancemefits ot removal of the o ——/

" funding rafig* T 20
* ¢ Retiree health’ Mj i
_ _;s " Increase umkups( M i

Increase in General Member Formula

“rigger” in the. “Managers Proposal 1 regardm CE _-~S' ’ u/""/ #»Qﬂ?

*If CERS fundmg ratiQ dxops below 82. 3% (currently 89 9%)
 City must pay full actuanal rate, $25m more anmually, |’

Aluler

1 EXHIBIT # 44
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. )SED SESSION REPOBV’)[‘X] CITY OF SAN DIEGO [1 OTHEP~See below) - .

LALDBVANEY\CLSDSESS\WMeet ConferSpeli650602.fm

. if
KE » NOT A PUBLIC RECORD
T ATILE Labor negotiations - meet and confer until the information in thiz box is completed,
. labor negotiations DCARivo signed by an authorized representative of he
LT . City Attoney's Office and stamped in the spacs below
DATE OF CLOSED SESSION: 5/6 2002 . .
| , .
™ [JREAL PROPERTY NEGOTIATIONS G.C. § 54956.8 Dee Liigstipa Constuded oW
[} Ongoing/Status Report . ’
I Final Approval of Agreement (D) - By:
Subgtones angrecmenti
{i Finai epproval dependznt on other party Tide:
[} LETIGATION GC. § §4956.9 . . Bmomm
06 Pendmg [(b)(1) Stgnificant Exposure [(5)(2) Authorizing Session D(c)lmtmtmg .
[] Defend Litigation (D) 0 Status Report ’
] Seek Appeliats Review (). [l Refin from Seeking Appellate Review (D} v
[} Amicus Participstion [l Other (see below) . -
[ Settlement Offer To Be Conveyed 1] Acceptance of Signed Settlement Offer (DY
[J Initiate Litigation or Intervene (D) [ Contingent Acceptance of Signed Offer )
1 Non-Disclosure of Litigation Recommended (check if yes)t [} See Report
[T Toterfere with service of process [ Impair ebility to setile
[ CLAIMS DISPOSITION G.C. § 54956.95 .
[} Offer Made 1] Offer Accepted [l SeeReport .
[ DECISION ON EMPLOYMENT STATUS G.C. § 54957
DAppoint @)~ [Employ(®) [AccoptResignntion (0) [)Disciplin(D)
[} Dismissal or Nonrenewal (disclose after exhaustion of administrative remedies) [ Performance Evaluation
. Title: .
— Change in Compensation:
) *  ATTENDEES:
-»’[X] LABOR NEGOTIATIONS G.C. § 54957.6 [X ] City Mgr [X] Asst City Mgr []SrDep City Mgr (Loveland)
{1 Ongoinp/Status Report X1City Aty DC] Exes Asst City Atty [X] Asst City Atty (Girard)
{] Final Approval of Agreement (D) Other Party to Negotiation: [X] City Auditer
Ttem Approved: ’ [ X1 Other _Mike Rivo, Elmer Hcap, Sharon Marshall, Cathy Lexin,
; .
[} PUBLIC SECURITY THREAT G.C. § 54957 _Bruce Herring ™
dVOTB [J NO VOTE NECESSARY COMMENTS:
Neme Yea No Abseat - ’
. District I M X
District2 X
Dijstrict 3 X
Dijstrict4 X et
District5 X
District § X :
District7 8 X _ -
‘District 8 X . .
. 1
Mayor X . . (WM
o~  votingTaly # 9 0 0 APRROVED A o f—eg /
Y- . .
\,) NOTE: (D) DISCLOSE FOLLOWING CLOSED SESSION -
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purposes that didn’t prov1de the fundmg of the beneﬁts that the System is.
inherently responsible for paying.?

Mr. Vortmann, by this time a member of the SDCERS Board, expanded on this theme.
. After noting with approval the Board’s efforts to formalize the status of certain contingent
benefits, he commented:

However, the Board must constantly reconcile [this effort] to the Board’s primary
mission to insure [sic] there are adequate assets to pay off all the future benefits to
both current retirees and current employees when they become retired. The Board
needs to assure that the Board is getting the plan sponsor to contribute adequate
cash to the Plan the Board administers. For several years now, the Board has
been approving an actuarial report that has in its wording: the funding objective of
the retirement system is to establish and receive contributions expressed as a
percent of active member payroll which will remain approximately level from
year to year and will not have to be increased for future generations of citizens.
The Board adopts this each year but doesn’t follow it. Every effort the fund has
to pay a contingent benefit creates a bigger departure from achieving that funding
objective. He stated he doesn’t begrudge anybody any benefits. However, he is
very concerned that for various reasons the Board has continued to create a
situation where the City is not paying to the trustees of this Board the cost that the
City is incurring each year. The City is purpose]y pushlng out onto future
taxpayer S payments for services they are incurring today.”

On the same day, Michael Uberuaga, who had succeeded Mr. McGrory as City Manager,
appeared before the SDCERS Board and stated that the City intended to seek a modification to
MP1 lowering the trigger provision from 82.3% to 75%. On June 10, 2002, he submitted a
written proposal requesting that modification to MP1, as well as the Board’s agreement that,
should the funded ratio decline below the new floor, the City would have a five-year period to.
ramp up to the full PUC rate.” His expressed reasons for this request included the terrorist
attack of September 11, 2001, the collapse of the dot.com economy, raids by the State of
California on San Diego revenues, and the benefit enhancements mandated by the Corbett
settlement. He stated that the cost of the benefit enhancements coming out of the meet and

7 Minutes of SDCERS Special Board Meeting, at 6 (May 29, 2002) (remarks of Mr. Pierce).
2% Id. at 20-21 (remarks of Mr. Vortmann).

#9  Memorandum from Michael T. Uberuaga, City Manager, to San Diego City Employees’ Retirement System Board of

Administration, Subject: Proposal of the City of San Diego Regarding Employer Contribution Rates, Health Insurance and
Reserves, at 2 (June 10, 2002). The exact language of this proposed provision was:

If the actuarial rate falls below the floor in any year, the City will increase its contribution rate on July 1 of
the following year by an amount equal to one-fifth of the amount necessary to reach the full actuarial rate.
The City will pay this increased amount for each of the subsequent four years in order to achieve the full
actuarial rate over a five year period.
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From: Lawrence Grissom

Sent: Thursday, June 13, 2002 12:51 PM
To: 20_B@Szumalt.CERS

Subject: ' " cover memo

Sal

here's a cover for the manager's proposal revision
Pieawe do a drafl. -

As a result of this year's meet and confer process, agreement has been reached on ceriain enhancements to retirement benefits for general
member, changes in the amount of employee contributions paid by the Cily on behalf of employees, and changes lo the reimburseiment rale for retiree
health insurance. All of these changes are contingent upon the Retirement Bcard's approval of modifications to the 1996 Manager's Proposal.

The proposal seeks to lower the “floor” in the funding ratio which would irigger accelerated employer contribution rates from the curmrent 82.3% to
75.0% and states that the action required if the floor is reached would be for the City to increase the employer contribution rate paid to the acuarially
recommended rale over a period of 5 years. H is imporiani 1o note that the current actuarial valuation is for the period ending June 30, 2001, which
recormmends the contribution rates for the fiscal year beginning July 1, 2002. This valuation shows a funding ralion of 89.9%. Therefore, the
proposed revision would have no impact until July 1, 2003 and then only if the funded ratio fall below 82.3% as shown in valuation for the period
ending June 30, 2002.

Staff referred the issue to Hasnon, Bridgett, the Systems's fiduciary counse!l. and Gabriel, Roeder, Smith, the System's actuary, for thier review,
evaluatlion and repori to the Board. Altached are several items for your review. These are: . '

1. The proposal from the City Manager

2. The review and evaluation from Hanson, bridgett

3. The review and evaluation from Gabriel, Roeder, Smith

4. A charl showing the differences between the original manager’s proposal and the proposed revision.

Lawrence B. Grissom

lgrissom@sandiego.gov
{619} 533-4655

LGE0D062926
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confer process, estimated at 1.52% of payroll, would be incorporated in the City’s contribution
levels, which would otherwise continue to follow the schedule provided by MP1.

-B. SDCERS’ fiduciary counsel and actuary recommend against the first 1terat10n of
MP2 :

The SDCERS Board sought advice from its fiduciary counsel and actuary, and it quickly .
became apparent that neither would approve the proposal without significant modification.
Fiduciary counsel Constance Hiatt and Robert Blum of Hanson Bridgett, in a June 12, 2002 draft
letter to SDCERS, described the new Manager’s proposal as, in essence, a request that the retire-
ment system give up something of value — the protection of the 82.3% floor — in exchange for
nothing. Unlike previous fiduciary counsel, they did not consider the contingent' benefit -
enhancements as an adequate guid pro quo in determining whether the SDCERS Board had been
offered an acceptable bargain on behalf of System membership.  Rather, they focused
exclusively on the effect the proposal would have on the financial soundness of the System.

They began their draft opinion letter by noting that the City had been contributing to
SDCERS at a level] below the actuarial rate since July 1, 1997, and that the disparity between the
actuarial rate and the paid rate was increasing. For FY 2003, the City’s contributions, pursuant
to the first Manager’s proposal would be 10.44%, a full 5.26% below the actuarial rate of
15.59%. To date, MP1 had cost SDCERS $90 million in foregone City contributions, including
interest. Further, they noted that the anticipated funded ratio at June 30, 2002 was approximately
82.3% — the trigger level for MP1.° This would represent a dechne of approximately 7.6%
over the current valuation.

Ms. Hiatt and Mr. Blum interpreted the trigger mechanism, in accordance with its actual
wording, to require that the City make a one-time payment to restore the funded level to the
specified floor. Offering the example of a decline in the funded ratio to 80.0%, they estimated
that this would require a contribution of approximately $75 million above the scheduled amount.
Their letter notes that the new Manager’s proposal would allow the City to escape its obligation
to make such a balloon payment. Counsel viewed this as a sign that MP1 had proven
. unworkable. At the time MP1 was under consideration, the City had represented that it would
address any potential balloon payment situation by increasing its payments to the System. But,
in the event, the City had failed to do so, instead citing financial hardship and requesting
additional leniency from SDCERS. In counsel’s view, this signaled deterioration in San Diego’s
financial situation that should be of concern to the Board.

20 The actuarial valuation would not be completed for many months and would then conclude that the funded ratio at June 30,
2002 was 77.3%. Neither this nor the 82.3% projection in counsel’s letter included the additional cost of approximately
2.5% of payroll that would result from factoring in the contingent element of the Corbett settlement.



More generally, counsel addressed the proposal as a request by a borrower (the City) for
a credit accommodation from its creditor (SDCERS), and found little to recommend it from the
creditor’s standpoint. “Viewing the City as a ‘borrower,’” as the Board did in 1996, the City is
requesting more favorable terms even though its ‘debt’ is greater than in 1996 and the original
deal objective was not reached.”®'  Counsel found that the proposal would weaken the
protection to the System provided by the trigger mechamsm which the letter notes was of
particular significance to the System s actuary in approving MP1 — w1th0ut providing any
mitigating benefits.?* : : :

The Hanson Bridgett letter rejects the argument that additional benefits could, in and of
themselves, constitute an acceptable quid pro quo for the additional “flexibility” in scheduled
contributions requested by the City. Although “the courts have indicated that the impairment of
the vested right to a soundly funded retirement system can be mitigated by providing comparable
new benefits,” Counsel concluded that this doctrine goes only to theé employer’s contractual
obligations and not the Board’s fiduciary duty to act in a “prudent” fashion. Raising obliquely
the perverse incentive created by the beneﬁAts—for—contribution-relief aspect of MP1, Ms. Hiatt
and Mr. Blum pointed out that, if this were a permissible approach:

each time Jan employerﬂ persuaded a Board to reduce contributions, it could avoid
challenges by increasing benefits. This would not pass elementary actuarial
requirements. Instead, as set out in the Municipal Code, whenever benefits are
increased they should be paid for in accordance with the standard actuarial
practice, so normal cost is paid currently and past service costs amortized over an
appropriate number of years.. 268

In considering what would justify the requested rate relief, counsel suggested: “the Board
. may wish to consider a lower ‘trigger’ point if there were material increases in the City’s
scheduled contributions, so the funding level of SDCERS is substantially strengthened on a
current basis.” Fiduciary counsel also urged that the Board ensure that all benefit increases (past,
present and future) be reflected in the City’s contribution rate. This was stated to be necessary to
bring the City into comphance with Section 24.0801 of the Mumcxpal Code which required that

#! Drafi letter from Constance M. Hiatt and Robert Blum, Hanson Bridgett, to Lawrence Grissom, SDCERS, at 7 (June 12,
2002).

.22 Hanson Bridgett appears to have derived little comfort in the trigger mechanism as a safeguard against under-funding. The

" letter notes that the floor level is most likely to be hit during periods of economic downturn, when the City will be least able

to make additional contributions. Its letter also points out that the 75% level proposed by the Manager’s Office is

substantially below that used by ERISA “to determine when the employer must make additional contnbunons to certain
private sector plans.” /d.

23 14 ar15.
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it contribute an amount to SDCERS that covered the normal cost of the System, plus the
amortization of past service liabilities over no more than 30 years. 264

The letter concluded that, should the Board approve the proposal in its current form, a
court might conclude that: “the decision was not a proper exercise of the Board’s fiduciary
responsibilities based on the facts before the Board and the actuaries [sic] opinion to the
contrary.” The daunting list of remedies a court could then impose included:

ordering the Board to reconsider its decision; ordering members of the Board who
were directly involved in the bargaining process to recuse themselves from any
reconsidered decision; ordering the permanent removal from the Board of some or
all of its members... [and] imposing personal hablhty on each member of the
Board who voted to approve the proposed amendment. .. %>

: The SDCERS actuary, Mr. Roeder, was, | if possible, less favorably disposed toward the
initial iteration of the new Manager’s proposal than was SDCERS’ fiduciary coursel. His
primary objection was that the weakening of the trigger provision transgressed the intended
limits of “corridor funding.” In materials provided to the SDCERS Board, Mr. Roeder pointed
out: : '

. On an EAN basis, SDCERS had one of the lowest funded ratios in Caﬁfomia;

° The gap between the actuarial rate and the City contribution rate was increasing;
e - The SDCERS funded ratio was at its lowest point since the 1980s; and
o At the next evaluation, it was expected to fall further.

, In a slide, colloquially entitled “Which Way Ya Goin’?,” Mr. Roeder illustrated the
widening gap between SDCERS’ assets and liabilities under two diverging arrows labeled
“enhanced benefits” and “contribution relief.” Among the listed benefits were enhancements to
the pension formula stemming from the 2000 and 2002 labor negotiations. Specified items of
contribution relief were: the adoption of the PUC funding method; the resetting of the 30-year
amortization period in 1991; the lowered contribution rates under MP1; and the phase-in of

certain changes in actuarial assumptions.”®® He provided graphs to illustrate the growing

23 4.
%5 I at 16-17.

6 Inan'interview with Vinson & Elkins, Mr. Roeder stated that the assumptions to which he referred involved the reduction in

City contribution rates reflecting the fact that certain employees on whose behalf contributions were made would not
. become vested members of the System. The number of such employees had been overestimated in previous years, causing
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267

disparity between the Clty s contributions and the PUC rate and the yet greater dlspanty between
those contributions and the EAN rate.

Mr. Roeder had also voiced criticism of certain aspects of SDCERS’ funding situation in
his actuarial valuation for the fiscal year ended June 30, 2001, completed in early February 2002
and available to the public as an attachment to the SDCERS CAFR for that year. He referred in
particular to the damage to the soundness of the System that could result from tlie misuse of the
concept of surplus earnings:

We offer comment related to disposition of Surplus Undistributed Earnings.
Suppose that the System earmns 0% in the current fiscal year and 16% next year.
Our understanding is that a contribution to Surplus Undistributed Earnings will be
made for the 16% year even though there will bé no net gain from investments
over the two-year period. If extra benefits are conferred in the “good” years, then
the median, “after the fact” investment return to finance all other benefits should
theoretically be correspondingly lower. We will revisit this issue in the
experience investigation. '

- In all previous years after the adoption of MP1, the Gabriel Roeder Smith & Co. annual
valuations had concluded that the System was, as a general matter, actuarially sound. In the
2001 valuation, however, this language included an added element of caution:

Overall, the financial condition of the retirement system continues to be in sound
condition in accordance with actuarial principles of level-cost financing.
However, we want all parties to be acutely aware that the current practice of
paying less than the computed rate of contribution or pickup will help foster an
environment of additional declines in the funding ratios in absence of healthy
investment returns.?’

Also opposed to the amendment to MP1, as initially proposed, was San Diego attorney
Michael Aguirre, who, in a letter dated June 20, 2002, threatened the Board and its members
with litigation should they approve the proposal as presented. Mr. Aguirre objected to the
reduction of the trigger level and expressed skepticism that the City would honor even the
reduced level should it be breached. He opined that the SDCERS Board should follow the
advice of its fiduciary counsel, Hanson Bridgett, and reject the proposal. “This advice is based

an excessive discount to the City's contribution rate. Rather than incorporate this in a single upward adjustment to the
City's rates, the SDCERS Board had agreed that it would be phased in over a five-year period.

2001 Actuarial Valuation, supra note 221, at cmt, M, at 17,

87



on the most fundamental law of trusts,” he wrote, “a trustee shall not dissipate the res of the
1268 .
trust. '

C. Further iterations of the second Manager’s proposal

Given the opposition of its ﬁduciary' counsel and actuary, the Board communicated to the
Manager’s Office that it would not consider the proposal as it theil stood. Mr. Uberuaga and his
staff responded with two significant modifications. Rather than retain the MP1 schedule of .50%
annual increases in City contributions, the Manager proposed to double the increase to 1% of
applicable payroll. The amended proposal further provided that the agreement would sunset in
FY 2009, at which time the City would pay the full PUC rate — however much progress it had or
had not made toward that goal through seven years of stepped-up contributions. The City’s
contributions would thereafter continue to increase by .50% a year until the EAN rate was
achieved, as under MP1.2% The second iteration of the new proposal, however, retained the
proposed reduction of the funding floor to 75% of the AAL. 2™

At the June 21, 2002 meeting of the SDCERS Board, its actuary acknowledged the
improvements made in the revision to the new Manager’s proposal, but again pointed out in
detail the deterioration in the System’s funded status, which was even more pronounced when
measured under the EAN method. He indicated as causes of the funding shortfall changes in
System demographics, substantial additional benefits and the five years of contribution relief
provided by MP1. Under these circumstances, he remained unconvinced that lowering the
funding trigger was an appropriate action.

With the original Manager’s Proposal, Mr. Roeder said he had similar misgiving

as he has today. However, he was more comfortable with the [original] proposal

because of the 82.4% [sic] floor. With that floor, it seemed to provide the

necessary prudent protection to the System. However, he is concerned with the
new proposal because of the coupling of benefit increases to funding, along with

‘the significant change from the 82.3% safeguard to 75%2"!

Mr. Roeder also objected to the involvement of the Board in the benefit-granting process,
a criticism that was voiced in the Hanson Bridgett 1ette; of June 12, 2002, and would be repeated

2% Similarly, see Minutes of SDCERS Board Meeting, at 21 (July 11, 2002) (remarks of Mr. Aguirre).

9 Initial ambiguity on this point was addressed by the Manager’s Office in: Memorandum from Bruce Herring, Deputy City

Manager, to Lawrence Grissom, Retirement Manager, SDCERS, Re: City’s Proposal Regarding Contribution Rates and
Reserves and Responses to Questions from SDCERS Trustees (July 1, 2002).

2 Memorandum from Michael T. Uberuaga, City Manager, to SDCERS Board of Administration, Re: June 18, 2002
Modification to the Proposal from the City of San Diego Regarding Employee Contribution Rates, Health Insurance and
Reserves (June 18, 2002). See also Minutes of SDCERS Board Meeting, at 16-17 (June 21, 2002) (remarks of Mr. Herring).

211 Minutes of SDCERS Board Meeting, at 17- 19 (June 21, 2002).
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- MISSION STATEMENT S :
‘We pledge to contmually deliver accurate and timely benefits through prudent
admmxstratxon and safeguardmg of the San Diego City Employees’ Retirement System,
while ensurmg the Fund’s maximum safety, mtegnty and grow’ch

SDCERS RETIREMENT BOARD MINUTES "

THURSDAY JULY'H 2002

The Retxrement Board of Admmistratxon held & Specxa! mee’tmg inthe Sys’zem s
Boardroom. Location: 401 “B” Street, Suite. 400 San Dxego CA 9210’1 Fred

- Pxerce cailed the meetmg ‘to order at 9:30 a.m.

, , CL . IN ATTENDANCE

Trustees: " Fredenck Pierce, Chair; John Casey, David Crow, Ray Garnica, _

' " - Cathy Lexin, Mary Vattimo, Tom Rhodes, Ron Saathoff Diann -
Shipione, John Tarres, Terri Webster, Richard Vortmann Sharon

" Wilkinson
Staff:” | "Lawrence Gnssom Lori Chapin, Paul Barnett Roxanne Parks .
© . . Sally Zumalt, Delia Lencnom, DawneCark Jean Struxksma Merlita
_ Hilario .
© Public - Robert Blurn, Constance Hxaﬁ Rlck Roeder Bruce Herring,:

. Charles Feland, Michael Aguxrre Ann Smith, Judy Folsor, Judy
taliano, Stan Elmagre, Garry Colling, Mary Bush, Bud Simpson,
.» Stan Elmore, Pamela Hightower, Conniy Jamison, John Swanson
Nancy Acevedo, Ed Lehrman, Jorge Montegus, Pamela Hightower,
Judie ltaliano, Charles Feland & numerous other City employees.

L. - D!SPENSE WITH THE-READING AND.APPROVAL OF THE SPECIAL.
MAY 29, 2002 EARNINGS MINUTES

- MOT!ON TO DISPENSE WITH. THE READING AND APPROVE THE

05/28/02 MINUTES: " D.CROW
SECOND: _ L T RHODES :
DISCUSSION: ‘ '

Ms. Shipione asked that the last paragraph of Page 32 be amended to state that

she had asked for clarificafion about the Board s authority; and, that the second

_paragraph on Page 33 be deleted ‘
- 'CALL FOR THE QUESTION ON THE MINUTES AS AMENDED.

BOARD: UNANIMO us

' MOTION TO APPROVE PASSED UNANIMOUSLY

|1 N REPORT ON ACTIGN TAKEN AT THE8:30 CLOSED SESS!ON
MEETING

Mr. Pierce reported’ tha’c the Board met in cIosed sessmn at 8. 30 a.um. regardmg
one matter of pendmg litigation. :

EXHIBIT # 63




SDCERS' RETIREMNT BOARD MINUTES
THURSDAY, JULY 11, 2002 N SN
" PAGE 33 N o~

SUBSTITUTE MOTION TO RECOMMEND THAT C’ONIINUED DISCUSSION -
OCCUR BETWEEN FIDUCIARY COUNSEL, THE BOARD’S ACTUARY AND
. STAFF TO DEVELOP A NUMBER OF APPROPRIATE ALTERNATIVES

REPRESENTING THE YELLOW BARS AND THAT THE CITY BE INCLUDED

IN THESE DISCUSSIONS WITH STAFF/CITY TO COME BACKWITHA

PROPOSAL REPRESENTING ALTERNAT IVES: . D. SHIPIONE
DISCUSSION: - -

Mr. Saathoff said he iz not willing to-eontinue t‘ns msm He belisves the City

. Manager.and employees have concermns that needio be addressed. If granted
the opportumty, he will make 2 substitute motion that should accommodate this
while requiring the City to make a decision as to whether it would support such
rnotion. 'If approved, the motion would also require that this be subjectto
fiduciary counsel and the actuary's review, Whatever the case may | be, he

-.-encouraged the Board to move forward

'Ms Shlpxone ] amended mot:on dled for the lack of a second.

-Mr. Casey spoke against the orlgmal mo‘uon, stating he has been arotind a long
-, fime. In the past, the Board has accommodated the City with its fundmg woes,

. The fact the ac’cuary s chart shows a big jump. in contributions rates is not realistic
and, in his opinion, will not happen: The Board should not subject the City fo
budget busting contributions when the funding crashes through the floor. Since
- he doesn't believe this will happen, he dogsn't think it is fair to compare the red
bar with the City’s proposal. He believes the new propasal will assist the System
in reachmg PUC by-20089 than if the Board maintains the 97 MP.  Although it
pains him fo say this, he previously criticized the City's one-year budgetmg cycle,
Now the City is before the Board eighteen months early asking for the °
opportunity to discuss this, which is a bxg 1mpr0vement Therefore their request-
should be considered. : :

| SUBSTITUTE MOTION TO MODIFY THE 97 MP AS FDLL.OWS: 1) ONCE

. THE 82.3% TRIGGER IS HIT, TO ALLOW THE CITY’S PAYMENT SCHEDULE

TO BE THE DIFFERENCE BETWEEN THE CURRENT RATE AND THE

ACTUARIAL PUC RATE, TO BE PHASED IN INCREMENTALLY FROM THAT -

_POINT THROUGH 20089; 2) THAT THIS MODIFICATION BE BASED ON THE
‘CURRENT PROJECTIONS WITH THE CITY’S OFFER TO INCREASE ITS
CONTRIBUTION RATES 1.0% PER YEAR TO INSURE THE SYTEM IS AT
PUG EFFECTIVE 2009 AS OUTLINED IN THE 97 MP; 3) TO TRANSFER -
$25 MILLION INTO THE HEALTH CARE TRUST TO PAY RETIREE HEALTH
BENEFITS WITHOUT LOWING THE FUNDING FLOOR TO 75%; AND, 4)
THAT THIS BE CONTINGENT UPON A SATISFACTORY WRITTEN
AGREEMENT BETWEEN THE CITY AND RETIREMENT BOARD: .

' * R/SAATHOFF

[



. . 8DCERS' RETIREMNT BOARD MINUTES
.. THURSDAY, JULY 11, 2002 .
© PAGE34 .

_ SECOND: cLL J.'CASEY

DI SCUSSION:

 Mr. Vortmann asked Mr, Saathoff if he would like’ to see the 1.0% per year
“Increase spread over time on a prorated basis if the 82.3% trigger is tripped with
an additional increment to the higher amount with the new funding propesal to be

_ done currently, He asked if Mr. Saathoff Is agreeing to the transfer of medical
- funos

.
~

Yes per Mr. Saathoff.

© Mr. Pierce clarified that the 1.0% would be paxd in FY 04 wrth the phase in '
. occumng if the 82.3% trigger is hxs - i

Mr. Saathoff said he believes the date is FY 05, not FY 04 Although he doesnt C e

- have a crystal ball, he is guessing that the Fund will be below-82:3% by 2005,
. which is why he is willing to agree to this. His motion is also contingent upon a
written, legally brndmg agreement between ’che Board and the City as approved
by the Board

- Mr. Gnseom said if the 82 3% tngger is hn’c the 2003 vaiua’uon wou‘d reﬂect that -

. whichi is tnggered in 2004

"M Saathoff agreed. -

_ Althéugh this s a great idea, Mr. Garnica said the Board should not rush into
action. He believes in process, process, process, thch requires further Board
analysrs )

Mr. Saathoff said his motion is subject to fi ducrary counsel and the actuary ]
review and approval, Requiring’ codlf cation of the contract language should
address all of the Board's concems.” If the Board adopts this today, he believes -
the City will come fo a good faith-agreement. It is important that the Board take -
action so the City and Board can move forward with its long-term objectxve

Mr. Blum asked if Mr Saathorf’s motion includes the real PUC rate or the fixed

© PUC rate.

Mr. Saathoff sard it includes the current assumptions where PUC would still
mave. The City’s coniributions wouldn't fluctuate should the Board decide fo
later change its assumptions. ~
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[n othér words, the amount of con’mbutlons could ohange subs’cantxally ‘He
m’cended for the discussion regarding the City’s long-term funding solution to .

" occur aver the next six-months with the Board. Unfortunately, the Board can't

address all of the concerns that are being raised today. However, approving this -

- today would give the City some comfort with regard to its contributions without

subjecting it to future Board actions that could cause the City's contnbutlons to
ﬂuetuate wildly.

o Mr Blum said Mr. Roeder had informed the Board “that he expects somewhat ,

less than a 100 basis paint change from the current expenence study, which has

- not yet been approved. He asked if the non-economic assumptlons would be S

mcluded These detaxls are very important. -

" Mr. Roeder saxd 75 basis’ pomts in ’che non-econom;c assumptlon changes

" Mr. Saathoff mtermpted s’ca‘nng he would make th(s subject to future

negotiations. If this passes, the City neéeds some certainty for budgeting
purposes with respect to their contribution rates between now and 2008. The

Board s action would be predicated on the exXperience history.

Mr Pierce said the substitute motion mdxcates the. %25 million would come from .

- the.contingency reserve. He reminded the Board that it previously took action to:

sunset that reserve on 06/30/02 and to transfer that money into the Employer

" Contribution Reserve aceount., Therefore, the $25 million would have to come

out of this fund.

As ’che maker of the motion, Mr. Saathoff said he is coh‘tfortabl‘e‘wit'h t.his'.

Mr. Blum sald this would probably require a change to the Municipal Code | _

. language.

- Mr. Saathoff said if the Municipal Code requires a change the Cxty would make -

the necessary modifications.

Mr. Herring said-the Board's action should mclude that based on existing
gdotuarial assumptions, the City would work with the Clty Gouncil to implement:
this. However, the City will have a real problem, if thxs is bunlt mto the bogey that

- would be ramped up over.time.

Mr. Plerce asked about the 76 basis points being discussed.
Mr. Herring said he has no idea what this is and it bothers him. .

’
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© Mr. Saathoff cian’r' ed that hrs motion is' predrca’ced on current ectuarrel
"assumptions. Future assumptions would be a factor regarding other thmgs the .
’ 'Crty and Board have agreed to resalve over the next’ srx—months

To c!arrfy this, Mr Blum said the 8% eamnings rate is one of the current critical
actuarial assumptions. He asstmes that this would not be changed for purposes
of this contribution schedule. Secondly, Mr. Roeder has determined the current
PUC rate in one of his scenarios by taking the pipeline’into account.. This means
. the actuarial valuation of assets is higher than the current actuarial value.,

- Therefore, the value of assets would continue to be reduced in this manner.

M Saathoff said these are current pohcles and assumptrons

" Ms. Webster eard she had hoped ta-speak forty minutes ago, so'her comments ’
- may seem outdated.- There are a number of people who are referring to'the
. ‘araphs provided by GRS. She reminded the Board'that red bar should be’ very
‘close to the blue bar:- This means the dollar gap coming into the System wor't
be as big as what has heen presented because the City would be paying the full . .
PUC rate in 2009. Additionally, the Board/City entered into an agreement six
years ago, which Is not working for the reasons stated today. As &uch, the City
.- approached the Board fo request a modification to the 87 MP te avoid the risk of

" - an immediafe balloon payment., This is the result of unprecedented economic

" conditions and to work out a long-term comprehensrve funding plan so the Board
can deal with other issues. Whether keeping with the 97 MP or approving the
new proposal, the bottom line is how to get the: City to the point it would be’
paying its full actuarial contribution rate. If the Board stays with the 97 MP, it .,
. could result in the City paying a balloon payment of up to $26 million in iess than -
. twelve months. Having to come up with this type of payment could place public
services at risk, force Iayoﬁe or force the City to issue pension obligation bonds.

- The City prefers not issuing debt, as interest would be-applied. Having fo issue
debt would mean more maney would be going out the door for unnecessary
interest payments. This would impact future citizens and-City services. ' Looking
at 82.3% funding versus 75% doesn't indicate that the fund is in critical fiscal

. conditions on a scale of 100%. The amended proposal wouldn't harm the -

" members, Therefore, she did not feel it would be appropriate to force the Crty
pay a $25 million balloan payment, which could be detrimental to our citizens in

. " the way of City services. There isn'ta significant difference between the two

proposals to warrant the Board forcing the City to do this, especra{ly when it
would achieve the same goal in 2009. The City's credit rating is the highest in
California, Therefore, she. would be comforiable voting in favor of either mdtion.
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'Awhlch would be' infroduced into ewdence at trial — that ﬂle Retirement System
‘presently has sufficient funds fo pay all benefits currently owed to existing retirees’® as

. those benefits come due. Therefore, even in the event Plaintiffs prevailed on their
" claim for breach of ﬁduczanj duty, we con51der it unhjkely that they could prove:

. c.ompeuszble aamages asa résult Thereof o
'Alduough we prevxously concludcd Plamuﬂs rnay prevaxl on their dcclaratory rehef
claim regarding Charter section 143, we do not consider it a certainty that they ‘would
therefore ‘mecessarily prevail on the associated claim for breach of fiduciary duty. It is

_important to bear in mind- that the. declaxatory relief claim regarding Charter section -

143 presents a narrow and technical i issue of law which the Court considers without

referénce 1o the process by which the Board adopted Manager’s Proposal I. Indeed,
" -that process is irrelevant to the Court’s decxsmn making process m ruling on the
Charter secuon 143 claim,

, “The breach of ﬁdumary duty claun presents a d:i'ferent quesnon, one’ for which tbe
Court must examine evxdence regarding how Manager’s Proposal II was presented,
what the ‘Board’s response was, and ultimately, whether the Board’s decision fell

*-below the standards of reasonableness imposed on a fiduciary. A fiduciary breaches its
-duty to its’ beneficiary when it either (a) acts in a2 manner which fails io place the .

- ~'beneficiary’s interests above those of the fiduciary, or (b) acts in a manner which is
“unreasonable” under the circumstances. (Cal. Const.; Art. XVI,’ §17, subd. (b); Hiztle

. v,.Santa Barbara County Employees Retirement Assn :(1985) 35 Cal.3d 374) Under_

- the facts of this case, these tests could be apphed mterchangeably o “the Bo

. challenged conduct

' Defense of th= breach of ﬁduma.ry duty cla:m would center on seveml sxgmﬁcant items

"of evidence: Fust, the Board rejected. the_ongmal proposal in large part because it -
Jowered the “funded . Tatio wigger”. from "82.3%, which its actuary opined was.an -

. appropiiate safeguard level,fo 75%. In Tight of evidence which existed at the time
.showmg a substanual lﬂ{ehhood that The ﬁmded ratio Would fall below 8? 5%, in the

.:” Plaintiff counse] has quesnoned several wltnesses during deposmon Iegarchng this
assertion. It is clear from plaintiff counsel’s questions .that the rebuttal to this

*.contention would center on the fact that the calculation assumes essentially all of the -

Retirement: System’s assets are-used to. mest pension obhgatlons owed to-existing
" zetirees, with no amount allocated to future retirees. However, in light of the fact the
p]amuff class (should this matter be tried) would consist. exclusively of  existing
- refirees, it is reasonable 1o anticipate the ‘Court would exclude plamtvﬁ' counsel’s
: argument as melevant 10 the clalm asserted by the plaintiff class
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