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. CITY OF SANDIEGO ' 

M E M O R A N D U ' M  

DATE: 

TO:  . Honorable Mayor and City Council 
- 

FROM: , Cathy Lexin, ~ G a n  ~esources Director ' . . 
rl Elmer Heap, Head Deputy City Attorney 

. SUBJECT: Meet &d Confer: 
Contingent Retirement Benefits - ModiEed Proposal to SZ? Diego City 
Employees Retirement System.Board of Administration . . 

. , 

f Duiing the recently concluded meet and confer, the City Council approved a number of retirement . 

lienefit enhancements with a contingency feature. The contbigency was tied to an aflinaative vote 
'by the S& Diego City Employees Retirement System (SDCERS) Boaid oft Administration related ' 

. to (I) committing $25 million &om FY2000 SDGERS investment earnings to pay fo~~reiiree health .- 
insurance, (2) lising an existing SDCER~ reserve to pay for negotiated b e a s w  in the amount the 
City "picks up" of employee's retirement contributions, and (3) the City's conmution rates and 
fundin3 status. We expectsthat the SSDCERS Board will approve the first Wo items. The third item 
regarding the City's contribution rates and furding status of t he  system is the most complex of the  
issuer and is w e n t $  under critical by the SlICERg  bard's outside fiduciary counsel and 
outside actuary. ' . . . 

. . 
b ~ s c u s s ~ d ~  - . 

The City Manager made a conceptual presentation before me SDCERS Board at a specid meeting 
held on May 29,2002. This was the %st meeting o f  the Board after the close of meet and confer. 

' 

(SDCERS meets reguldy once a month bn the 3" Friday.) The Manager indicated that a detailed ' 

writtea proposal would be presented at the nexi regulq meeting of ihe ~ o a i d  on June 21,2002 (see 
attached). The Board's outside fiduciary counsel and actuary were at h e  May 29,2002 ~ e e t i a s  sad. . 
have been requested by the Board's Adminishator t o p r e p ~ ~ e  wriiien opinions fiom their respective . 
ares of responsibility $or io the Juna 2 1,2002 rnaethg. 

+ i 

. . 
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Honorable Mayor and city Comca . . 

~ & d  upon conversafioru with the Retirement Adrninisb-at or this week, it appem that the Brrdys  
ouiside Muciary counsel is "unc~rnfortable'~ expressing an opinion that appmval of this proposal is 
within the Board's reasonable discretion as fiduciaries of the sytem. The current "rate 
stabiiizafion plan" stipulates that the City's contribution rates, b e w n g  FY97 would increase a 
e e a  0.50% per year, which is less than the actuarially determind rate necessary to ensure stable 

:no the original agreement to funding of the system. The basis for prior fiduciw co-ael  ccndoe,  
accept lcss.m acbarial conmbimons fiom the City, was the establishment of a reasonable 
fundbgratio floor (82.3%), and the eqectdon of &ogress toward full findiogpvrruant to this 
pi,. Comntly fiduciary counsel is ylncmed that fhe City is r e q u e s ~ g  a furthir reduction to the . 
funding ratio floor (from 82.3% t o  75%) with no balancing aspect to the proposal, noVquid ~ r o  quo. 

IEEC0WEP;IDATION . . . . . .  . . . . 

&, wk discussed in clos~d'session edier, implemenbtion of ~e :rate stabilization plan" in the 
1997 Manager7s Proposal did not have significani impact on tbe funding of the retirement - , 

system *dor to FY03's actuarial yaluaiion vherein the funding ratio dropped i?om 97.7% to 89.9%. 
,. h th6 fwo years, IeveraI significant andunpredidable events impastcd the md'mg statur of the 

f '  s+ me ,ealemant oftbe ~cibe~li t i~ationresdted in approdma(te1yS 150 e o ?  in . 

additional liability$.and the drastic decline in investment earning to the system (fioom ' , 

$41 5.9 million in FYOO toless than $50 million estimated by year end P102). 
. . 

- . .  

As yoi~ know, the Mayor's Blue Ribbon Cormnittee on City Finances also made findins and . 

recommendations regarding the retirement system liabilities and .fun@% status. 1t.is cleai that ihe 
current mahgkment whereby h e  Ciy's contribution rate increases bya fixed 050% per year will 
not accomplish fkdl funding as contemplated in the plan. A thorou& analysis needs to occur and a 
funding policy-developed that is acceptable to the SDCER~ Board as  trustee^ and the City as Plm 
Sponsor. We had hoped the SDCERS ~darc l  wodd accept our proposd to lower the fundiogratio 
floor to 75% with a mmJnitment &om the City to bring forward a long term solution within &e next 
year. 1i does not appear that the fiduciaq counsel will support this request. 

. - 
- Therefore, it is recommended that the city ~ciiii~cil i~thcrize ?%e C i b  manager to amend the . 

proposal t i  be presented on June 2 1,2002, by increasing the a&ual increase in Ciw contributhn. 
fiom 0.50% per year to 1.00% per year beginning in FYO5 (an approximate S2.5 million increase). 
The City Auditor concurs with.ths recommendation as a necessqstep toward the long term 
solution, and is a means to avoid the potential tri~ering of the fully actuarial rate in FY04 (a 525 
imp act). . 

. ' *  

. . 



. . .  
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Honorable Mayor and City~Council , '. - . , 

June 14,2002 , 

. - I .  

1f we do hot *make this oEers it is likely that the SDCERS Board will not approve t6e proposal . . 

based upon a negative report f?&m their fiduciav copasel. It is also a possibility that the hcding . 

mtio oalcuIated for year ending FY02 will fall below 82.3% and trigger ipe full actuarial rate in 

If either the originai or this proposal fails, the retiremdnt bene~t'improvements in the labor . 
agreements with MEA, Local 127 and Local 145 will not qccur. MEA has indicated that they will 
not sc'hed*lle thki ratification vote butil this matter is heard by the SDCERS Boad, and they 
anticipate that withoutthe 2.5% at age.55 formula improvement in W 3 ,  the 3-year MOU may . fail . 

- 

a ratification vote, in which case we would be bargaining again with h4EA next spring. 

Attachment:' proposal, dated June 10,2002, to San Diego City Employees: Retirement ~ykern  - 
(SD~ERS) Board of Administmtion 

- I 



C 0 l ~  k. 
CoIurrm B:. 
Co1u3n.n C: 
Column D: 

3 

Column E: 

Column F: 

Column G: 

C o I m  H: 

~isca.1 Year 
. .  _ 

City's. "Agreed-To" Contribution Rate Based on 1996197 Manager's Proposal . 

Achlarial Rate Projections &om YY 1996/97 Manager's Proposal 
City Rates based on actuarial valuations for respective fiscal years through FY03 . 
and projected actuarial rates though FYO8 
Adding 1.52% to General Member rates (resulting in a blended rate increase of 1.06%) 
begkning inFY04 to pay thi cost of the 250% at age 55 formula improvement 
Increasing the +0.50% per year "agreed- tow rate in1996197 Manag& Propdsal 
to +1.00% per jrear beginning in EY05 
inoreases the City conbibutian to fill acharial rate over five (5) years 
if the proposed 75% %ding ratio is triggered in FY04 
Funding Ratio of the Retirement Systems (projected assets compared to liabilities) 
effective fiscal year end.(e.g. 89.9% as of 6130101) . - .. 

. . . 
* The actuary report for 6/30/96 reflected a funding ~at io  of 92.3% for combined City and 2o-d assets. 

.The 92.3% is fhe ratio used in the 1996197 ~anhger's Proposal. That funding ratio 6/30/96 for o g y  
. , the City's portion of the system assets was 91.4%. A more acnnale ff oor which wocld ~ g g e r  the 

full actuarial rate under the 1996197 Manager's Proposal.would is 81.4 %. BeginnLg with the - 
.6/30199 actuarial valuation, the a&my identified separate City md Port h d k g  ratios, and the . 
ratios in Cqlumn H above reflects fhe City-only funding ratio beginning with'the FYOO ratio: 

*"FY 01 Drq? ~ c i x a h a l  Valuation is, docketed for adoption by SDCERS on June 2 1,2002 
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I -.. The City Attorney; 
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. ' 
DATE: February 21,2002 

TO: Charles G. Abdelnour, City Clerk 

FROM: City Attorney 

SUBJECT: Closed Session Agenda Items for Febmary 26,2002 

Pleaseoplace the following matters on the City Council Closed Session docket for Tuesday, 
Febivary 26,2002, at 9:00 am. 

' I. Conference with Legal counsel - existing litigation, pursuant to California Government 
Code section 54956.9(a): 

a, Clear Channe E Outdoor, Inc. and Vincom ' 
Outdoor Advertising Inc. v. City, 

U.S. District OIcv1941 
b. Center fir Biological Wersir;~, et al. v. Berg, ef al., 

U.S. District 98cv2234 
c. Dutcher v. Ciiy, 

S.D. Superior GIC 729830 
d OaMey v. Ci& etal., 

S.D. Superior GIC 762537 . 

e. EqziiYiaxv. City, 
S.D. Superior GIC 771572 

11. Coderence with Labor Negotiator, p~~ua31i to Govegimeili .Code section h957.6: 

Agency negotiators: Michael Uberuaga, ~ a m o 2  Ewe& Cathy Lexin, 
Dan Kelley, Stanley GrifBh, Mike McGhee 



Charles G. Abdelnaur . 
~ e b h  21,2001 
Page 2 

~ r n ~ l o ~ e e  organizations: Municipal Employees Association, LocaI i 27 . 
. . AFSME, ML-CIO, Local 145 Internatiod 

% 

, Association of Firefighters AFL-CIO, San Diego 
Police Officers Association. 

CASEY GWZNNf City Attorney 
/ 
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. . . . . -. -, , I 7% BsiPt 53i I ~ / $ Q  
. , . . .. . .  . - . . - .  . . . . . . .  . . . . - ., From: . . Terri Websfer , ' ' 

. . . . 7. * , :;=: : Lawrence'Grissom ' - . . , . . . 
. . . .  _*., - Thu, ~ a r  7,2002 '132 PM ' . .. _ . . . .  . . . .  : Subject:. : Re: earnings -9uk 

. . . . . .  
I -- 

. - . - . . . . 
- Thank you forthe info. Larry . . . 1 .  

. ' 1. When will know the impaci on ihe funding ratio for your,. I'll call it, Plan A 77 . , 

. . . . . . . . .  . . . . 
. .. ' . - . 2 When will you know, with . the'earningjs . that are projected fir 02 , what will the fupding ratid b e  at ~ u n i  

' . 30,.2002? . .--S . . . .  . ,  . . 6 

- Oh course a roug;esti,mate , qualifiid, is better then nothing at thb point. ~ h e s e  answers are needed ' . . ' - 
next week ...p lease.., :. . .  .. .  

. .' . . . . . . . . 
~hariks much . ' . , . . .  .% . . . 

A .  . Terri 

. -  . .  , . - .  . . . .  . . .  
;?> La.&rence ~ ~ i s s o r n  03/06/02 O.S:~~PM ;;>+ . ' 

1 . .  

Hi Terri' 
You should get yobr Board bbdk fbmprrow. Tog.ive you a hkads 6 p . o ~  the'&arning; report, which I just . - .. :finished aboutIan hour ago. . .  . . . . L . 
Ad Hoc.%ornrniiiee ni&t ~ a t c h  4 - no recOrnrnendations. ~ e i  meeting ~ b r c h  18. . . 
~reiiminary recommendation fiom staff (lucky me) is that- earnings still look io be in the $50 to $60 

-million range, That will pay employee arid ernployer'resenr& at 8%: Liqidate from the general reserve to 
fund the budget, 13th check reserve willpay about 95 cents on the ddlar  Do not credii.the insurance 

. 'reserve, but insurance will be paid nex?'$earbecause there is about 2 years worth of premium built up.. 
'Pay nothing elsi. Lori and I are worang on the question of whether we have th$ authority to gd to !he . . 
contingency reserve or the gensial reserve for any:of the other items. FL at 1 I. ' . . . . . . . - .  . . . - .  

. . . . . , 
~ i c k  is working on 4 couple of what if sceliarios relating ib funding ratio. ..Hope.to have an.&veG soon. .. 
New benefits aie a question ~ ~ # ~ : ~ ~ % ~ ~ ~ ~ ~ ~ ~ ~ ~ e ' i ~ : t k ~ . ~ i ~ e : ~ ~ ~ f u n ~ i ~ ~ ~ ~ a ~ i ~ ~ h a f ~ i ~ k  or J cannot 
piedict untif labor relatioris gives us soinething specific. I f  they gofhe general member increase-and 
increase the-offset, my best guess is mat with a flat investment' enviommenf ieno gains, no loss~$s, we will ' 

. . .  ' .  . . .  . . . . .  - .> . * ?$&?IDuQ~~~%* . - a 

. . .  . .Gonna get ugly. . . . _ .  . . . . . . 
Larry ' . . . . . . .  . . . . .  

b .  

.--.'., . . . . . . . . - -  . 
Lawrence B. Grissom . 

. . . . . . . . . .  . . . . . .  . . . . 
. .... , _ .  CC: . :. .Cathy Lexin; ' ~ d  Ryan 

. . . . . . . . . .  . . * -  . . . 
: . .  

. . . . . . 
- ,  . . 

. . 

. , 

.. I 
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. DA.TE: March 15,2602 . . . 
. . 

TO: - ~dnbr@le ~ a p f k d  ~ i i y  C o m d  il . . . . 

. . 
* s U B ~ C ~ :  Closed ~kssion Meet and Coder ~ a & a l s  for March 18,2002. 

.. . 
. . . . . . - .  

: ' 
- J EXHIBIT # 42 
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% Retirement enhanceme& have been h d e d  
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- ~ S E D  SESSIO~\~ R ~ O I ~ S N  CITY OF SAN DIEW OTHEP"9ee bel- . - '." .;;p 
NOT A PUBLIC RECORI> lj5 .- Labor nevatintions - meet and confer until thc in~omation in thit box is completed, 

Iabor negotiations DCA R~VO a i p d  by an authorid rcprcsemative of ih8 
r. ' City Attomey'r O5m mds$mpcd in the spw below 

"% .DATE Ol? CLOSED SESSION: ' ' 516 ,2002 

we Li*.EI w . am- 

5 Final Approvd of Agrnmmt @) - By: 

Subdance of Agreemat 

Final spprovd dcpenifent on othn party Tidc 
Dtulm.4 

LITXGATION G.C. 5 54956.9 

O(B) Pending n(b)(l) Significant Exposum o(b)(Z)Authorizing Sas+n n(c)hitinting 
' Defend Litigation @) 0 Slatus Rep* 

. . fJ ScekAppcllatcRaiew@). I] Re& fmm Sceking Appcllabz Review (I)) 
E &~arijcipiiion n O~!P (?cc ht~ow) 

If Settlement OEM To Be Convcyd [1 Aacptanct of Signed Sctt l~cnt  Offer (Dj 
If Initiate Litigntion or ldavtnc (D) 0 Contingent Acccptancc of S i g d  Offer 

D Intufcn 6 t h  serv iu  of pmtm n Impair nbility to settle , : 

a ~ECISION ON E I V L P L O ~ ~ N T  STATUS G.C. 8 54957 

0 Appoint@) * 0 Employ (D) AwcptResi@on(D) ~ D & i p 1 h ( D )  
fJ Dismissal or Nonrenewal (disclose &r wrhaustion of a d m i ~ t i y c m e d i e s )  1 Puformmcc Evaluation 
Title: 

fj Final Approval of Agreement (q) U~hn Party t o ~ e ~ o & t i o a  [XJ City Auditor . 
I~LI ~pproved: [XI 0 thu-Mikc Rivo, a e r  Hap, Sharon ?vfarsball Cathy Leg%- 

< 
fl PUBLIC SECURITY THRBAT i3.C. 6 54957 

M VOTE 0 NO VOTE NECE9SARY €X2- 

-r, 

r 

NOTE: (D) DISCLOSE POLL,OWElG CLOSED SESSlON 
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purposes that didn't provide the finding of the benefits that the System is 
inherently responsible for paying.257 

Mr. Vortmann, by this time a member of the SDCERS Board, expanded on this theme. 
After noting with approval the Board's efforts to formalize the status of certain contingent - -  

bepefits, he commented: 

However, the Board must constantly reconcile [this effort] to the Board's primary 
mission to insure [sic] there are adequate assets to pay off all the future benefits to 
both current retirees and current employees when they become retired. The Board 
needs to assure that the Board is getting the plan sponsor to contribute adequate 
cash to the Plan the Board administers. For several years now, the Board has 
been approving an actuarial report that has in its wording: the finding objective of 
the retirement system is to establish and receive contributions expressed as a 
percent of active member payroll which will remain approximately level from 
year to year and will not have to be increased for future generations of citizens. 
The Board adopts this each year but doesn't follow it. Every effort the h n d  has 
to pay a contingent benefit creates a bigger departure from achieving that funding 
objective. He stated he doesn't begrudge anybody any benefits. However, he is 
very concerned that for various reasons the Board has continued to create a 
situation where the City is not paying to the trustees of this Board the cost that the 
City is incurring each year. The City is purposely pushing out onto future 
taxpayer's payments for services they are incurring todayF8 

On the same day, Michael Uberuaga, who had succeeded Mr. McGrory as City Manager, 
appeared before the SDCERS Board and stated that the City intended to seek a modification to 
MP1 lowering the trigger provision from 82.3% to 75%. On June 10, 2002, he submitted a 
written proposal requesting that modification to MPl, as well as the Board's agreement that, 
should the finded ratio decline below the new floor, the City would have a five-year period to 
ramp up to the full PUC rate.259 His expressed reasons for this request included the terrorist 
attack of September 11, 2001, the collapse of the dot.com economy, raids by the State of 
California on San Diego revenues, and the benefit enhancements mandated by the Corbett 
settlement. He stated that the cost of the benefit enhancements coming out of the meet and 

257 Minutes of SDCERS Special Board Meeting, at 6 (May 29,2002) (remarks of Mr. Pierce). 

'5x Id. at 20-2 1 (remarks of Mr. Vortmann). 

259 Memorandum from Michael T. Uberuaga, City Manager, to San Diego City Employees' Retirement System Board of 
Administration, Subject: Proposal of the City of San Diego Regarding Employer Contribution Rates, Health Insurance and 
Reserves, at 2 (June 10, 2002). The exact language of this proposed provision was: 

If the actuarial rate falls below the floor in any year, the City will increase its contribution rate on July 1 of 
the following year by an amount equal to one-fifth of the amount necessary to reach the full actuarial rate. 
The City will pay this increased amount for each of the subsequent four years in order to achieve the full 
actuarial rate over a five year period. 
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From: 
Sent: 
To: 
Subject: 

Lawrence Grissorn 
Thursday, June 13.2002 1251 PM 
20-B@Szumalt.CERS 
cover memo 

Sal 
here's a cover for the manager's proposal revision 
Pleawe do a draft. 

As a result of I h k  yeats meet and confer process, agreement has been reached on cedain enhancementsto retirement benetits forgeneral 
rnemkr, chan,ges in the a m n t  of employee wnt r ibut io l~  paid by Ihe City ~7 behall of employees, arid changes to Ihe rein'bursewnt rale for retiree 
health insurance. All of these changes are contingent upon Ihe Retirement Ecard's approval olrnodificatbns to the 1996 Manager's Proposal. 

The proposal seeks to l o w r  (he "floo? in the funding ratio which would t"gger accelenled employer conlribulbn rates from the current 82.3% to 
75.0% and states that the action required if the floor is reached would be lor the City to increase the employer contribution rate paid to thc acuarialiy 
recommended rale over a period of 5 years. ll is important lo notethal Ihe current actuarial valuation is for the period endiny June 30.2001, which 
recommends the contribution rates for Ihe fiscal year beginning July 1. 2002. This valuation shows a funding ration of 89.9C/a. Therefore, the 
proposed revision w u l d  have no impact until July 1. 2003 and then onv if the funded ratio fall below 82.396 as shown in valuation for the period 
ending June 30,2002. 

Staff referred the Issue to Hasnon, Bndgett. the Systems's fiduc~ary counsel and Gabrlel, Rceder. Smllh, the System's actuary. for th~er revlew, 
evdludllon and reporl to the Board Attached are several l l e m  for your revlew These are. 
1 The proposal fromthe C~ty Manager 
2 The r e v w  and evaluat~on from Hanson, bndgell 
3 The r e v w  and evaluation from Gnbnel. Roeder, Sm~th 
4 A chart showlng the differences betwen the onylnal rnanagets proposal and the proposed revlslon 

Lawrerice B Gr~ssom 
Igrissom@sandiego gcw 
(619) 533-4655 
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confer process, estimated at 1.52% of payroll, would be incorporated in the City's contribution 
levels, which would otherwise continue to follow the schedule provided by MP1. 

B. SDCERS' fiduciary counsel and actuary recommend against the frs t  iteration of 
MP2 

The SDCERS Board sought advice from its fiduciary counsel and actuary, and it quickly 
became apparent that neither would approve the proposal without significant modification. 
Fiduciary counsel Constance Hiatt and Robert Blurn of Hanson Bridgett, in a June 12,2002 draft 
letter to SDCERS, described the new Manager's proposal as, in essence, a request that the retire- 
ment system give up something of value - the protection of the 82.3% floor - in exchange for 
nothing. Unlike previous fiduciary counsel, they did not consider the contingent benefit 
enhancements as an adequate quidpr-o quo in determining whether the SDCERS Board had been 
offered an acceptable bargain on behalf of System membership. Rather, they focused 
exclusively on the effect the proposal would have on the financial soundness of the System. , 

They began their draft opinion letter by noting that the City had been contributing to 
SDCERS at a level below the actuarial rate since July 1, 1997, and that the disparity between the 
actuarial rate and the paid rate was increasing. For FY 2003, the City's contributions, pursuant 
to the first Manager's proposal woul'd be 10.44%, a full 5.26% below the actuarial rate of 
15.59%. To date, MPl had cost SDCERS $90 million in foregone City contributions, including 
interest. Further, they noted that the anticipated hnded ratio at June 30,2002 was approximately 
82.3% - the trigger level for MPI.*~' This would represent a decline of approximately 7.6% 
over the current valuation. 

Ms. Hiatt and Mr. Blum interpreted the trigger mechanism, in accordance with its actual 
wording, to require that the City make a one-time payment to restore the fimded level to the 
specified floor. Offering the example of a decline in the fbnded ratio to 80.0%' they estimated 
that this would require a contribution of approximately $75 million above the scheduled amount. 
Their letter notes that the new Manager's proposal would allow the City to escape its obligation 
to make such a balloon payment. Counsel viewed this as a sign that MP1 had proven 
unworkable. At the time MP1 was under consideration, the City had represented that it would 
address any potential balloon payment situation by increasing its payments to the System. But, 
in the event, the City had failed to do so, instead citing financial hardship and requesting 
additional leniency from SDCERS. In counsel's view, this signaled deterioration in San Diego's 
financial situation that should be of concern to the Board. 

The actuarial valuation would not be completed for many months and would then conclude that the funded ratio at June 30, 
2002 was 77.3%. Neither this nor the,82.3% projection in counsel's letter included the additional cost of approximately 
2.5% of payroll that would result from factoring in the contingent element of the Corbetl settlement. 



More generally, counsel addressed the proposal as a request by a borrower (the City) for 
a credit accommodation from its creditor (SDCERS), and found little to recommend it from the 
creditor's standpoint. "Viewing the City as a 'borrower,' as the Board did in 1996, the City is 
requesting more favorable terms even though its 'debt' is greater than in 1996 and the original 
deal objective was not reached."261 Counsel found that the proposal would weaken the 
protection to the System provided by the trigger mechanism- which the letter notes was of 
particular significance to the System's actuary in approving MP1- without providing any 
mitigating benefits.262 

The Hanson Bridgett letter rejects the argument that additional benefits could, in and of 
themselves, constitute an acceptable quid pro quo for the additional "flexibility'' in scheduled 
contributions requested by the City. Although "the courts have indicated that the impairment of 
the vested right to a soundly funded retirement system can be mitigated by providing comparable 
new benefits," Counsel concluded that this doctrine goes only to the employer's contractual 
obligations and not the Board's fiduciary duty to act in a "prudent" fashion. Raising obliquely 
the perverse incentive created by the benefits-for-contribution-relief aspect of MPl, Ms. Hiatt 
and Mr. Blum pointed out that, if this were a permissible approach: 

each time an  employer^ persuaded a Board to reduce contributions, it could avoid k 
challenges by increasi'hg benefits. This would not pass elementary actuarial 
requirements. Instead, as set out in the Municipal Code, whenever benefits are 
increased they should be paid for in accordance with the standard actuarial 
practice, so normal cost is paid currently and past service costs amortized over an 
appropriate number of years.. . 263 

Ln considering what would justify the requested rate relief, counsel suggested: "the Board 
may wish to consider a lower 'trigger' point if there were material increases in the City's 
scheduled contributions, so the funding level of SDCERS is substantially strengthened on a 
current basis." Fiduciary counsel also urged that the Board ensure that all benefit increases (past, 
present and future) be reflected in the City's contribution rate. This was stated to be necessary to 
bring the City into compliance with Section 24.0801 of the Municipal Code, which required that 

'61 Draft letter from Constance M. Hiatt and Robert Blum, Hanson Bridgett, to Lawrence Grissom, SDCERS, at 7 (June 12, 
2001). 

262 Hanson Bridgett appears to have derived little comfort in the trigger mechanism as a safeguard against under-funding. The 
letter notes that the floor level is most likely to be hit during periods of economic downturn, when the City will be least able 
to make additional contributions. Its letter also points out that the 75% level proposed by the Manager's Office is 
substantially below that used by ERISA "to determine when the employer must make additional contributions to certain 
private sector plans." Id. 

2h3 Id. at l 5.  



it contribute an amount to SDCERS that covered the normal cost of the System, plus the 
amortization of past service liabilities over no more than 30 years.264 

The letter concluded that, should the Board approve the proposal in its current form, a 
court might conclude that: "the decision was not a proper exercise of the Board's fiduciary 
responsibilities based on the facts before the Board and the actuaries [sic] opinion to the 
contrary." The daunting list of remedies a court could then impose included: 

ordering the Board to reconsider its decision; ordering members of the Board who 
were directly involved in the bargaining process to recuse themselves from my 
reconsidered decision; ordering the permanent removal from the Board of some or 
all of its members ... [and] imposing personal liability on each member of the 
Board who voted to approve the proposed amendment.. . 265 

The SDCERS actuary, Mr. Roeder, was, if possible, less favorably disposed toward the 
initial iteration of the new Manager's proposal than was SDCERS' fiduciary counsel. His 
primary objection was that the weakening of the trigger provision transgressed the intended 
limits of "corridor fbnding." In materials provided to the SDCERS Board, Mr. Roeder pointed 
out: 

On an EAN basis, SDCERS had one of the lowest hnded ratios in California; 

e The gap between the actuarial rate and the City contribution rate was increasing; 

e The SDCERS funded ratio was at its lowest point since the 1980s; and 

0 At the next evaluation, it was expected to fall further. 

In a slide, coIloquial1y entitled "Which Way Ya Goin'?," Mr. Roeder illustrated the 
widening gap between SDCERS' assets and liabilities under two diverging arrows labeled 
"enhanced benefits" and "contribution relief." Among the listed benefits were enhancements to 
the pension formula ste~nming from the 2000 and 2002 labor negotiations. Specified items of 
contribution relief were: the adoption of the PUC funding method; the resetting of the 30-year 
amortization period in 1991; the lowered contribution rates under MP1; and the phase-in of 
certain changes in actuarial assumptions.266 He provided graphs to illustrate the growing 

264 Id. 

'" Id.at16-17. 

266 In an interview with Vinson & Elkins, Mr. Roeder stated that the assumptions to which he referred involved the reduction in 
City contribution rates reflecting the fact that certain employees on whose behalf contributions were made would not 
become vested members of the System. The number of such employees had been overestimated in previous years, causing 



disparity between the City's contributions and the PUC rate and the yet greater disparity between 
those contributions and the EAN rate. 

Mr. Roeder had also voiced criticism of certain aspects of SDCERS' funding situation in 
his actuarial valuation for the fiscal year ended June 30,2001, completed in early February 2002 
and available to the public as an attachment to the SDCERS CAFR for that year. He referred in 
particular to the damage to the soundness of the System that could result from tlie misuse of the 
concept of surplus earnings: 

We offer comment related to disposition of Surplus Undistributed Earnings. 
Suppose that the System earns 0% in the current fiscal year and 16% next year. 
Our understanding is that a contribution to Surplus Undistributed Earnings will be 
made for the 16% year even though there will be no net gain from investments 
over the two-year period. If extra benefits are conferred in the "good" years, then 
the median, "after the fact" investment return to finance all other benefits should 
theoretically be correspondingly lower. We will revisit this issue in the 
experience investigation. 

In all previous years after the adoption of MP1, the Gabriel Roeder Smith & Co, annual 
valuations had concluded that the System was, as a general matter, actuarially sound. In the 
200 1 valuation, however, this language included an added element of caution: 

Overall, the financial condition of the retirement system continues to be in sound 
condition in accordance with actuarial principles of level-cost financing. 
However, we want all parties to be acutely aware that the current practice of 
paying less than the computed rate of contribution or pickup will help foster an 
environment of additional declines in the funding ratios in absence of healthy 
inves trnent returns.267 

Also opposed to the amendment to MP1, as initially proposed, was San Diego attorney 
Michael Aguirre, who, in a letter dated June 20, 2002, threatened the Board and its members 
with litigation should they approve the proposal as presented. Mr. Aguirre objected to the 
reduction of the trigger level and expressed skepticism that the City would honor even the 
reduced level should it be breached. He opined that the SDCERS Board should follow the 
advice of its fiduciary counsel, Hanson Bridgett, and reject the proposal. "This advice is based 

an excessive discount to the City's contribution rate. Rather than incorporate this in a single upward adjustment to the 
City's rates, the SDCERS Board had agreed that it would be phased in over a five-year period. 

267 2001 Actuarial Valuation, supra note 221, at crnt. M, at 17. 



on the most fundamental law of trusts," he wrote, "a trustee shall not dissipate the res of the 
trust."268 

C. Further iterations of the second Manager's proposal 

Given the opposition of its fiduciary counsel and actuary, the Board communicated to the 
Manager's Office that it would not consider the proposal as it therj stood. Mr. Uberuaga and his 
staff responded with two significant modifications. Rather than retain the MP1 schedule of .50% 
annual increases in City contributions, the Manager proposed to double the increase to 1% of 
applicable payroll. The amended proposal further provided that the agreement would sunset in 
FY 2009, at which time the City would pay the full PUC rate - however much progress it had or 
had not made toward that goal through seven years of stepped-up contributions. The City's 
contributions would thereafter continue to increase by .50% a year until the EAN rate was 
achieved, as under MP1.269 The second iteration of the new proposal, however, retained the 
proposed reduction of the funding floor to 75% of the AAL.~~ '  

At the June 21, 2002 meeting of the SDCERS Board, its actuary acknowledged the 
improvements made in the revision to the new Manager's proposal, but again pointed out in 
detail the deterioration in the System's funded status, which was even more pronounced when 
measured under the EAN method. He indicated as causes of the knding shortfall changes in 
System demographics, substantial additional benefits and the five years of contribution relief 
provided by MP1. Under these circumstances, he remained unconvinced that lowering the 
funding trigger was an appropriate action. 

With the original Manager's Proposal, Mr. Roeder said he had similar misgiving 
as he has today. However, he was more comfortable with the [original] proposal 
because of the 82.4% [sic] floor. With that floor, it seemed to provide the 
necessary prudent protection to the System. However, he is concerned with the 
new proposal because of the coupling of benefit increases to funding, along with 
the significant change from the 82.3% safeguard to 75%.271 

Mr. Roeder also objected to the involvement of the Board in the benefit-granting process, 
a criticism that was voiced in the Hanson Bridgett letter of June 12, 2002, and would be repeated 

26R Similarly, see Minutes of SDCERS Board Meeting, at 21 (July 11,2002) (remarks of Mr. Aguirre). 

*" Initial ambiguity on this point was addressed by the Manager's Office in: Memorandum from Bruce Hemng, Deputy City 
Manager, to Lawrence Grissom, Retirement Manager, SDCERS, Re: City's Proposal Regarding Contribution Rates and 
Reserves and Responses to Questions from SDCERS Trustees (July 1,2002). 

270 Memorandum from Michael T. Uberuaga, City Manager, to SDCERS Board of Administration, Re: June 18, 2002 
Modification to the Proposal from the City of San Diego Regarding Employee Contribution Rates, Health Insurance and 
Reserves (June 18, 2002). See also Minutes of SDCERS Board Meeting, at 16-1 7 (June 21,2002) (remarks of Mr. Hemng). 

271 Minutes of SDCERS Board Meeting, at 17- 19 (June 21,2002). 
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. . . . 1 * &  

.. . MlSSlON STATEMENT' . 1 .  . . . .".-.., I . '  ') ' . .We pledge to coritinually deliver acc.urafe and timely benefits through prudent" . - . . 
:administration and safeguarding pf the San Diego City Employeesy Retirement System, 

. ' while ensuring the.Fundts maximum safety, integrity and growth. . . - .  
. . 

' SDCERS RETIREMENT BOARD MINUTES ,, * 4 .  

THURSDAY, JULY I'I, 2002 . . 
. . - ,  . . 

The ~etirerrient Board of ~dministration held a Special meeting in the Sysiemls 
' * Boardroom. Location: 401 " B  Street, Suite.400, San Diego, .GA 92101. Fred, ' . '. 

. . 
Pierce called the meeting'to order at 9:30 a.m. ' . .. . . . a 

.. . , . . . 
IN ATTENDAPQ'CE: . . . 

- .  Trusteis; . . .. ~rederkk,~ierc.e: dhair; John Casey, David Crow, Ray Garnica; - 
Cathy  exi in, Mary Vattimo, Tom Rhodes, Ron Saathoff, Diann - 

% 

8 Shipione, John Torres, . .. Terri Webster, Richard ~ortmann. Sharon . ' . ' . Wilkinson . 
1 . .  

StaR' . Lawrence Grissorn, Lori Ghapin, Paul ~,arnitt, RoxannG Parks, ' . .  
. .: a Sally Zumalt, Delia Lsncioni, ~ay?nk.~laik, Jean Striuiksma, Merlita 

- .  Hilario . . . . :. . .- . . . .. . ,. ' . 
, Publid: Robert ~ l u m ,  'C&itg.n,ie ~ i b t t , .  Rick ~oeder,   rude Herring.: 

. ~ha'rles 'Feland,'~idhael 'Agiirre, Ann'Smith, Judy Folsom, Judy . .. . : . . 

* ,  ,I , Italiano,.Stan Elmqre; Garry'CollinS, Mary ~ u s h , ~ u d  Simpson;:-, . . 
. .,; Stan Elmore, Pamela Hightower, Coniiy Jatnison, John Swanson, . 

. .. . ~ a n c y  Acevedo, Ed Lefiman,, Jorge Montegue, Pamela Hightower, 

> .  

Judie Italiano,'Charles Feland & numerous other City employees. . 
, - ) 1. * DISPENSE WlTH THEsREADING AMD.APPROVAL OF-THE SPECIAL I 

. MMAY 29,2002 EARN~N&S 'M~~.UTES. 
. : MOTION TO DISPENSEWITHTHE READING AND APPROVE THE . . 

I 
05/29/02 MINUTES: a . -  , .'. D, CROW . . .  

. . SECOND:' . .  . T~RHOBES . 
... DISCUSSION: . . . . 

.'Ms. Shipione asked that the last paragraph'of Page 32 be amended to state that 
.. she had asked for clarificaiion about the Board's authority; and; that the second 

paragraph on Page 33 be  deleted. . . . . . . 
. . 
CALL FOR THE QUEST~ON ON THE MINUTES-AS AMENDED. .. 
BOARD: UMAFIlMOUS ' .  a 

' MOTION TO APPROVE PASSED UNANIMOUSLY. 

I 11. , REPQRT'ON ACTION TAKEN &T THE.8:30 CLOSED SESSlON 1: - 
I . MEETING . .. . 

Mr. Pierce reported'that the Board met in closed session at 8:30 a.m. regarding ; 
one matter of pending litigation. . . 
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. . . .. . . . .  . 1 .  

SDCERS' RETlREMNT BOARD MINUTES . 
,: < THURSDAY, JULY 11,2002 i . *  . . . . a  . . 

i I PAGE 33 3 -  . . . 8 . . . .' . . .  . . 
SUBSTITUTE MOTION TO RECOMMEND THAT DISCUSSION ' . 
OCCUR BETWEEN FIDUCIARY COUNSEL, THE BOARD'S'ACNARY AND , . . 

. STAFF TO DEVELOP A NUMBER OF APPROPRIATE ALTERNATIVES 
- .  

REPRESENTING THE YELLOW BARS AND THAT THE CITY BE INCLUDED . . '. 
-. I N  THESE DISCUSSIONS WlTH STAFFlClN TO COME BACK WlTH A . ' - 

.PROPOSAL REP.RESENTING ALTERNATIVES: D. SHIPIQNE . . 
DISCUSSION: , 

. . .Mr. Saathoff said h e  is.nst~willing tccontinue this jterii. He'helieves the City . -  . 
A. .. . Managernand employees have concerns that needto be addressed. If granted 

the opportunity, he  wi% make'a substitute. motion that should accommodate this . 
. while requiring the City to make a decision a s  to whether it would support such * 

- motion. 'If approved, me motion would also require that this be subject to 
fiduciary counsel and the actuary's review. Whatever the case may be, he. , 

. . . - {encouraged the Board to move forward. . . 
. . , .  

. I .  - ... .: . - . . 
' MS. .Shipjone1s amended motion' died for the lack of a second,: - 

' .  
. Mr. Casey spoke against the original motion, stating he has been around a long 
, time. In the past, the Board has accommodated the City with its funding woes. ' -  

. .. . The fact the actuary's chart s h o w ~  a big jump in contributions r a k s  is not realistic - * 

, , and, in his opinion, will not happen; The Board should not subject the C%y to 
budget busting co.ntributions when the funding crashes through the floor. Since 

- he doesn't believe this will happen, he doesn't think it is fak to compare ftte red 
- 1  . bar with the City's proposal. He believes the new proposal will assist the System ' 

, ' . in reaching PUG by.2009 than if the Board maintains the 97 MP.. Although it 
pains him to say  this, h e  previously criticized the City's on6-year budgeting cycle. 

. Noh the City is before the 'Board eighteen months early asking for the ' 
, . opportunity to discuss this, which is a big improvement.. Therefore, their r e v e s t .  . 

should be considered. . 
. . .  . . 

1 .  

- SUBSTITUTE MOTION TO MODIFY THE 97 MP AS FOLLOWS: I) ONCE 
THE 82.3% T R ~ ~ G E R  IS HIT, TO ALLOW THE CIYS PAYMENT SCHEDULE 
TO BE TffE DIFFERENCE BEWEEN THE CLIRRENT W T E  AND THE 

. . ACTUARIAL PUC RATE, TO BE PHASED IN INCREMENTALLY FROM THAT - .' ' 
. POINT THROUGH 2009; 2) THAT THlS MODIFICATION BE BASED ON THE . .- 

: CURRENT PROJECTIONS WITH THE CITY'S OFFER TO INCREASE ITS 
CONTRIBUTION RATES 1.0% PER YEAR TO INSURE THE SYTEM IS AT 
PUG EFFECTIVE 2009 AS OUTLINED 'IN THE-97 MP; 3) TO TRANSFER 

, $25 MILLION 'INTO THE HEALTH CARE TRUST TO PAY RETIREE HEALTH 
* ,  BENEFITS WITHOUT LOWING THE FUNDING FLOOR TO 75%; AMD,'~) 

THAT THIS BE CONTINGENT UPON A SATISFACTORY WRITTEN 
. ' AGPEEMENT BETWEEN THE CITY AND RETIREMENT BOARD: O Z .  

' , 
R. SABTHOFF . . 

. *. 

.. - .  . . . . . . . - 
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. . I ) .  . . . .  . . ' ; -, socaris, RETIREMNTBOARD MINUTES 
.. THURSDAY, JULY 11,2002 a . . . .  . . - .. 

. . S ' P A G E ~ ~  . . . i 
. . - 

SECOND: . . JI CASEY . . . 
, . .  I .  

DISCUSSION: , 
. ~ r .  Vortrnann asked ~ r . .  ~ a a t h o f f  if he  yould liketo see the I .0% per'year 

. increase spread over time on a prorated basis if the 82.3% trigger is tripped with . .  
I ,  an additional increment to t he  higher amount with the new funding proposal to be 

done currently. He asked if Mr. Saathoff is agreeing to the transfer of medical . 
..- funds. . 

-1 . :. . . . 
a '  Yes, per.Mr. Saathoff. 

. . .  
.. . . . . 

. . . . ++ Mr. Pierce clarifigd that the. 7.0% would be paid in FY 04 kith the phase  in * 

, occurring if the 82.3% trigger is his. . .  . . . . : .  :. . . . ~ 

. . 
, . Mr. Saathoff said he believes t h e  date  is FY 05,'pot FY 04. Althobgh he doesc't . . . 

. . -  

. . ' have a crystal ball, h e  is guessing that t he  Fund will be below-82:3% by2005, 
' .  . which is why h e  is willing to a g r e e  t o  this. His motion is also contingent upon a . . . 

. written, legally binding 'agreement between'the Board and  the as approved . 
by t h e  Boa,rd. ' 

. - 

. Mr. ~ & s o r n  said if the 82.3% trigger is hit, t he  2003 valuation would reiiect that . . . ' . . . , which is triggered in 2004. I .  

Mr. Saathoff agreed. . . . . I. 

. . .*Altho.ugh thisis a great idea, M.r.Garnica said the'soard should not rush into . . 
, action. He believes in process,  process; process;iyhich requires furth6r Board . : 

analysis. ', . . - .  
. ,'. Mr. Saathoff said his motion is subject to fiduciary co i~nse l  aod the actuary's .. 

. . 
review and  approval. Requiring.codificaflon of the  contract language should . 
addres s  all of the  Board's concerns.' If the Board adopts this today;he believes . - 
ihe City will come to a good faith.agreement. it is important that the Board t ake  . .' 
action s o  the City and ' ~ o a r d  can move folward with its long-ten objective. 

, . . 
Mr. Blum asked if Mr. ~aa thof~S ' rnot ion  includes.the real PUC rate or thefoted 
PUC rate. 

Mr. Saathoff said it includes t h e  current assumptions where F.UC would still ' .  
move. The  City's contributions wouldn't fluctuate should the  Board decide t o  
later change  its assumptions. B 
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' . : THURSDAY, JULY I1,2002 . ) i 
. .  

- PAGE35 
I . . . 
. . In othbr words, the amount of contiibutionbcould change subskinkally. 'He '. 

intended for the discussion regarding the City's long-term funding soiuti~n t o .  
occur over the next six-months with the Board. Unfo$unately, the Board can't . . 
addiess all of the concerns that are being raised today. However, approving this . - :. 

- today would give the City some comfort with regard to its contributions without 
subjecting it to future Board actions that could cause the City's contributions to . . 
f!uctuate wildly. 

, ' . . 
~ r .  Blurn said M;. Roeder had infoimed We 0oard'that he expects somewhat , . ,. 

. less than a I 0 0  basis point change from the current experience study, which has 
- . not yet been approved. H e  asked if the non-.econornic assumptions would be a ' - . . . . . 

F included: These details are very important. ' ' . . .- . 
. a  . . 

, - . - .' Mr. ~ o e d e r  said 75 basis'points in the non-economic assumption changes.:. * I .  
I . .. . I: . . . . 

a ' . ' Mr. Saathoff interrupted,'staiin~ he would make this subject to future . 
. . 

negotiations. If this passes, the City needs some certainty for budgeting 
purposes with respect to their contribution rates between now and 2009. The 
Board's action would be predicated on the ekperience history. . - - - 

u .  . . 1 '  
,' Mr. Pierce said the substitute motibn indicates the.$25 million would come from . 

thecontingency reserve. He rerninded$the Board that it previously took action to. . .. 
sunset that reserve on 06130102 and to transfer that money into the Employer. 
'Contribution Reserve account. Therefore, the $25 million would have to come . 

out of this fund. . .  . 
. . 

As the maker of the motion, Mr. Saathoff s?id he is cohforiabie'with this. 
. . 

. .Mr. ~ luk said this would probably require's change io the Municipal.~ode : . - 
It 

, language. 

Mr: SaathofT said if the Municipal Code,requires a change, the City would make . 
. .  

. . the necessary modifications. . . 
. . 

. Mr. Herring said.the Board's action should includd that based on existing . .  
a'ctuarial assumptions, the City would work with the City Council to implement- 

-' this. However, the City will have a real problem-if this is built into the bogey that . -  
would be ramped up over.time. . . . . .  . . 

. . . .. 
, . Mr. Pierce asked about'the 76 basis points bking discussed. ' . . 

. t '  . 
. ,- I . Mr. Herring said he has no idea what this is and it bothek him. . 
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, PAGE 36 . . . . 

a .  . . 
. ' \. 

Mr. Saathoff darified that his motioli is predicited on'current actua'rial . . 
I .  

. . 
'assumptions. Future assumptions would be a factor regarding other things the 
.City and Board have agreed to resolve over the next'six-months. . . 

.. . . 
To,clarify this, Mr. Blum said the 8% earnings rate is one of th.e.current, critical . . - .  . . actuarial assumptions. He assumes that this would not be changed for purposes; 
of this contributioh, schedule. Secondly, Mr. ~ o e d e r  has determined the current' ' ' . ' 
PUC rate in one cf his scenarios by tsking the pipeline'into account.. This means 

a the actuarial valuation of assets is higher than the kurrent actuarial value. - . . . 
Therefore, the value of assets would continue to be reduced in this manner. . . . . 

- . .  Mr. Saathoff said these . are . current bolicies acd assumptions. . . . . .  . . . 
.MS.' ~ebster:said she had hoped tosspeak fdriy:rninutes ago, so'her comments ' - 
may. seem outdated.:.There.are a number of p6ople who are referring to'th k - . 

. graphs provided by GRS. She reminded the Board that red bar shou[d be'very . . - 
'close to the blue bar;.This means the dollar gap coming into the System won't 

. be as big as what has been prksentkd because the City gould be  paying the full . 
PUG rate in 2009. Additionally, the Board/City entered into an agreement six 
years ago, which is not working for the reasons stated today. As such, the City 

. .-  approached the Board to request a modification'to the 97 MP to avoid the risk of 
, an irnmediafe balloon payment.. This is the rqsult of unprecedented economic 

' '.conditions and to work out a long-term comprehensive iundhg plan so the Board 
can deal with other issues. Whether keeping with the 97 MP or approving the 
new proposal, the bottom line is how to get the City to the point it would be' 

. paying its full actuarial contribution rate. if the Board stays with .the 97 MP, it .. 
+ '  could result in the City paying a balloon payment of up to $26 million in less than 

. . . twelve months. Having to come up with this type of payment could place public . 
services at risk, force layoffs or force the City to issue pension obligation bonds. 
The City prefers not issuing debt, as interest would beapplied. Having to issue 
debt would mean more money would be going out the door for unnecessary 
interest pqyments. This would impact future citizens and City services. 'Looking 
at 82.3% funding versus 75% doesn't indicate that the fund is in critical fiscal 

. conditions on a scaie'of 100%. The amended proposal wouldn't harm the . . . 
. members.  herdr re, she did not feel it would be appropriate to force the City 
pay a $25 million balloon payment, which could be detrimental to our citizens in 

. ' the way of Gity services. There isn't'a sjgnificanj difference between the two 
proposals to warrant the Board forcing the City to do this, especiaily when it 
would achieve the same goal in 2009. The City's credit rating isthe highest in 
California. Therefore, she would be comfortable voting in favor of either motion, 
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