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Counell Minutes
T ,3[ 1986

downtown land uses. It should be emphasized that this study
will not determine specific land uses or traffic circulation
for downtown. This will be the role of the community
planning effort. It should also be noted that the Mayor's
Office distributed a memorandum to City Councilmembers
proposing a Centre City Task Force to coordinate the ULI
study and the Centre City Community Plan update, as well as
other special downtown studies.
Aud. Cert. 8§700320.

FILE LOCATION: MEET CONTFY87-1

COUNCIL ACTION: (Tape location: B155-160.)
MOTION BY STRUIKSMA TO ADOPT. Second by Jones. Passed by the
following vote: Wolfsheimer-yea, Cleator-yea, McColl-yea,
Jones-yea, Struiksma-yea, Gotch-yea, McCarty-yea, Martmez -yea,
Mayor O'Connor-yea.

ITEM-151: (R-87-762) ADOPTED AS RESOLUTION R-266973

Authorizing the City Manager to submit a letter of intent

to both revise the existing application for a waiver from

secondary treatment at the Point Loma Wastewater Treatment

Plant in accordance with provisions in Section 301(h) of

the Clean Water Act and to resubmit the revised application

to the United States Environmental Protection Agency (EPA).

(District-2.)
CITY MANAGER REPORT: 1In 1977, the United States Congress
amended the Clean Water Act to include Section 301(h) which
allowed issuance of National Pollution Discharge Elimination
System (NPDES) permits for certain marine or estuarine sewage
discharges at less-than Secondary treatment levels. On August
31, 1979, the City submitted to EPA an application for 301(h)
variance for the Point Loma Wastewater Treatment Plant. On
September 8, 1981, EPA issued a tentative approval of the 301(h)
application. In order to reflect changes in existing
conditions, the City submitted a revised application to the EPA
on November 23, 1983. On September 30, 1986, the EPA issued a
tentative decision to deny the City's original and revised
applications, and withdrew their initial tentative approval.
These actions were predicated and based on the revision in 1983,
to the California State Ocean Plan. The City is currently
meeting the Ocean Plan requirements; however, the EPA has
indicated that the current application does not sufficiently
define our ability for continued compliance with the standards
and corresponding deadlines as set forth in the 1983 Ocean Plan.
Several major concurrent issues with regard to City compliance



with the Ocean Plan are in process. In October, 1986, the Ocean
Plan may again be revised by the State. Further, the City's
discharge requirements are being reviewed by the Regional Water
Quality Control Board. Thus, it seems necessary and prudent
that the EPA be updated and informed of the results of these
several issues. This can be done by submittal of a revised
waiver application, which details all information relevant to
future City compliance with the 1983 Ocean Plan. The City must
notify the EPA of its intent to reapply for a 301(h) waiver by
November 14, 1986.
WU-U-87-051.

FILE LOCATION: MEET

COUNCIL ACTION: (Tape location: B161-C120.)
MOTION BY GOTCH TO ADOPT. Second by Jones. Passed by the
following vote:  Wolfsheimer-yea, Cleator-yea, McColl-yea,
Jones-yea, Struiksma-yea, Gotch-yea, McCarty-yea, Martinez-yea,
Mayor O'Connor-yea.

ITEM-152: (R-87-604) ADOPTED AS RESOLUTION R-266974

Approving City Manager Report CMR-86-450, entitled "Use of
" Proposition 43 Grant Funds"; directing the City Manager to
make an application for grant funding under the Community
Parkland Act of 1986 pursuant to the recommendations
contained in that report.
(See City Manager Report CMR-86-450 and Committee
Consultant Analysis PFR-86-35. Balboa Park Community Area.
District-8.)
COMMITTEE ACTION: Reviewed by PFR on 9/24/86. Recommendation
to approve the City Manager's report to expend the funds in
Balboa Park. Districts 1, 2, 6 and 7 voted yea. District 5 not
present.
FILE LOCATION: MEET
COUNCIL ACTION: (Tape location: C121-130.)
MOTION BY MARTINEZ TO ADOPT. Second by Struiksma. Passed by
the following vote: Wolfsheimer-yea, Cleator-yea, McColl-yea,
Jones-yea, Struiksma-yea, Gotch-yea, McCarty-yea, Martinez-yea,
Mayor O'Connor-yea.

ITEM-153: (R-87-886) ADOPTED AS RESOLUTION R-266975
19861103

Discussion of the request of Kimiko Ann Fukuda,
representing the San Diego Unified School District, to
waive fees for the use of Plaza Hall CPAC, for a conference
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* ITEM-S400: (R-87-1624) ADOPTED AS RESOLUTION R-267721

Excusing Mayor O'Connor from attending the Council meetings
of February 9-10, 1987, due to her attendance of official
City business in New York.
FILE LOCATION: MEET
COUNCIL ACTION: (Tape location: A104-113.)
CONSENT MOTION BY GOTCH TO ADOPT. Second by McCarty. Passed by
the following vote: Wolfsheimer-yea, Cleator-yea, McColl-yea,
Jones-not present, Struiksma-yea, Gotch-yea, McCarty-yea,
Ballesteros-yea, Mayor O'Connor-yea.

ITEM-S401: (R-87-1595) CONTINUED TO FEBRUARY 23, 1987>

(Continued from the meeting of February 9, 1987, Item S402,
at the City Manager's request, for the rest of the resumes
from the appointees to the Committees.)
Establishing a "Blue Ribbon Task Force" to assist the City
of San Diego in the evaluation of the bond issues for
Mission Bay and Balboa Park areas appearing on the November
1987 Ballot. '
(See City Manager Report CMR-87-25.)
COMMITTEE ACTION: Reviewed by RULES on 2/4/87. Recommendation
to adopt the Manager's recommendation, as well as the Rules
Committee directive of 1/14/87 that the Task Force include
individuals suggested by each Councilmember. Districts 3,4,6,
and the Mayor voted yea. District 2 not present.
FILE LOCATION:  --
COUNCIL ACTION: (Tape location: A060-070.)
MOTION BY WOLFSHEIMER TO CONTINUE TO FEBRUARY 23, 1987, AT THE
CITY MANAGER'S REQUEST TO OBTAIN ALL RESUMES FROM THE
APPOINTEES. Second by Ballesteros. Passed by the following
vote: Wolfsheimer-yea, Cleator-not present, McColl-yea,
Jones-not present, Struiksma-yea, Gotch-yea, McCarty-yea,
Ballesteros-yea, Mayor O'Connor-yea.

ITEM-5402: NOTE AND FILE

(Continued from the meeting of February 10, 1987, Item 337,

at Mayor O'Connor's request, to allow her to be present.)
Discussion in the matter of the conversion of the

Metropolitan Sewerage System to Secondary Treatment and the
filing of a new revised waiver application from Secondary
Treatment.

(See City Manager Report CMR-87-70.)



FILE LOCATION: MEET
COUNCIL ACTION: (Tape location: B104-C558.)

Hearing began 10:40 a.m. and halted 11:50 a.m.

Testimony by Don Conner, Larry Hirsch, Mark Nelson, Lee Olsen,

Howard Greenebaum, Doug Myers, Nancy Skinner, Alan Sakarias,

Terry Thielen, and Thelma Cantrall.

Motion by McCarty to go to secondary treatment or tertiary

treatment and set up a task force as outlined in Council Member

McCarty's memo dated February 10, 1987, to define the issues,

provide the framework for decisions, set goals and objectives,

plan and organize the study effort, define tasks, set

timeframes, recommend consultant needs, coordinate the work

effort, evaluate the results, and make recommendations to the

City Council. The task force should include the following: a

project manager, a civil engineer in the water treatment field,

a legal expert, a representative of the construction industry, a

financial expert knowledgeable in bond financing, a political

team, led by the Mayor and including members from the State and

Congressional delegations, a marketing expert, someone from the

academic community with expertise in waste water technology, and

a representative of the City, preferably the manager of the

Point Loma Plant. Second by Gotch. No vote.

MOTION BY McCARTY TO AMEND THE MOTION TO REJECT THE

RECOMMENDATION TO SEEK A WAIVER AND MOVE TO SECONDARY
TREATMENT

OR TERTIARY, DIRECT THE CITY MANAGER TO RETURN TO COUNCIL WITH

RECOMMENDATIONS FOR MEMBERSHIP ON THE TASK FORCE TO BE
APPOINTED

BY THE MAYOR AND COUNCIL, AND ASK THE TASK FORCE TO PROVIDE THE

COUNCIL WITH OPTIONS WHICH WOULD INCLUDE TERTIARY TREATMENT.

Second by Struiksma. Passed by the following vote:

Wolfsheimer-yea, Cleator-nay, McColl-yea, Jones-not present,

Struiksma-yea, Gotch-yea, McCarty-yea, Ballesteros-yea, Mayor

O'Connor-yea.

ITEM-S403: (R-87-1436 Rev.) ADOPTED AS AMENDED AS RESOLUTION
R-267727

19870217
(Continued from the meeting of February 9, 1987, Item S403,
at the City Manager's request, to allow Mayor O'Connor to
be present.)
Establishing a Committee Against Drug Abuse; authorizing
the transfer and expenditure of funds not to exceed $64,800
for staffing and supporting said Committee; waiving Council
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' JEREMIAH D. BLAIR

12 | Deputy Attorney General
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15 | ATTORNEYS FOR PLAINTIFFS

16
IN THE UNITED STATES DISTRICT COURT
17 FOR THE SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA
49 || and STATE OF CALIFORNIA,

gg1101 B (E0)

)
)
L ) : .
20 Plaintiffs, ) Civil Action No.
)
21 V. )
— u _ )  COMPTATNT
22 . T )
CITY Or SAN DIEGO )
23 ;
24 o Defendant. )
)
25 . .
The United States of America, at the request and on
ne
r av

‘behalf of the Administrator of the United States Environmental
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Protection Agency (”EPA”), and the California Regional Water
Quality Board, San Diego Region, represented by the Attorney
General, allege that:

1. This is a civii action pursuant to Section 309 (b),
and (d) of the Clean Water Act (”Act”), 33 U.S.C. § 1319(b) and
(d), for injunctive relief and for assessment of civil penalties
against the City of San Diego (”City”) for (1) the discharge of
pollutants in violation of Section 301 of the Act, 33 U.S.C.

§ 1311, (2) violation of cértain conditions and limitations of
its National Pollutant Discharge Elimination System (”NPDES”)
permit issued under Section 402 of the Act, 33 U.S.C. § 1342, and
(3) violation of pretreatment requirements as set forth in
Section 307 of the Act, 33 U.S.C. § 1317, and 40 C.F.R. § 403.

2. This Court has jurisdiction over the subject matter
of this action pursuant to Section 309 of the Act, 33 U.S.C.

§ 1319(b) and 28 U.S.C. §§ 1345, and 1355,

3. Venue is appropriate in this District pursuant to
Section 309(b) of the Act, 33 U.S.C. § 1319(b) and 28 U.S.C.

§ 1395 because it is the judicial district in which the City of
San Diego is located and doing business.

4. .The State of California is joined as a plaintiff in
this action pursuant to Section 309(e) of the Act, 33 U.S.C.

§ 1319£e), which provides that the State shall be joined as a

party whenever the United States brings an action against a

' municipality under Section 309 of the Act, 33 U.S.C. § 1319.
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5. The City of San Diego is an incorporated city of the
State of California, formed under the laws of the State, and is a
»municipality” and a ”person” within the meaning’of Section
502(4) and (5) of the Act, 33 U.S.C. § 1362(4) and (5).

6. At all relevant times the City of San Diego has
owned and oberated a wastewater treatment plant, known as the
Point Loma Wastewater Treatment Plant (”Point Loma Plant”),
located at 1902 Gatchell Road, San Diego, California, and the
collection system which transports sewage and other wastewater to
Point Loma for treatment. The Point Loma Plant collects and
treats sewage and wastes from residential, commercial and
industrial sources from the City of San Diego, seven neighboring
municipalities, and seven sanitation districts, and has done so
at all relevant times. |

7. At all relevant times the City has discharged
pollutants, as defined in 33 U.S.C. § 1362(6), into the Pacific
Ocean, Mission Bay, Los Penasquitos Lagodn, the San Diego River,
Lake Hodges, Rose Creek, Forrester Creek, and Chollas Creek.

8. The watérs set forth in paragraph seven above are
*navigable waters” of the United States, as defined by Section
502(7) of the Act, 33 U.S.C. § 1362(7).

9. The discharges of pollutants by the City of San
Diego have been and continue to be through point sources as
defined by 33 U.S.C. § 1362(14).

10. Section 301(a) of the Act, 33 U.S.C. § 131l1(a),

prohibits the discharge of pollutants into navigable waters of



the United States except in compliance with the terms and

j . conditions of an NPDES pefmit issued pursuant to Section 402 of
} i the Act, 33 U.S.C. § 1342.
: ’ 11. Section 301(b) (1) (B) of the Act, 33 U.S.C.
) ? § 1311(b) (1) (B), requires all publicly owned treatment works to
" E achieve effiuent limitations based on secondary treatmeint no
7 ﬁ later than July 1, 1977. The City of San Diego applied for a
¢ g modification from the requirements of secondary treatment on
9 l August 31, 1979, pursuant to 301(h) of the Act, 33 U.S.C.
10 E § 1311(h). That application was tentatively denied by EPA on
1 & September 30, 1986. The City withdrew its application on
2 &- February 17, 1987. The City failed to maintain a current
*= & facilities plan for secondary treatment during the pendency of
14 ; its application, as required by 40 C.F.R. § 35.2112.
15 E 12. Section 307 of the Act, 33 U.s.C. § 1317(4),
16 ” requires any publicly owned treatment works to comply with
17 3 pretreatment requirements. Specific requirements that the City
18 E of San Diego must undertake in order to control wastes
19 ﬁ contributed to its treatment works by industrial users are also
26 If set forth in 40 C.F.R. §§ 403.8 and 403.9.
21§ 13. Section 309(a)(3) and (b) of the Act, 33 U.S.C.
Zz é § 1319(a)(3) and (b), provides, in part, for the commencement of
23 g an action for appropriate relief, including temporary or
24 i permanent injunctions, when any person is in violation of, among
25 others, Sections 301 or 307 of the Act, or any permit condition
2 | '
i
i -4 -
!
vaR 21|
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or limitation implementing such sections in a permit issued under
Section 402 of the Act. Section 309(d) of the Act, 33 U.S.C.

§ 1319(d), provides, in part, that any person who violates
Section 301 or 307 of the Act, or any permit condition, shall be

subject to a civil penalty not to exceed $25,000 per day for each

violation occurring on or after February 4, 1987, and $10,000 per

day of such violations occurring prior to February 4, 1987.

14. On May 23, 1977, pursuant to Section 402 of the
Act, 33 U.S.C. § 1342, the State of California through the |
Regional Water Quality Control Board, San Diego Region, adopted
Order No. 77-18, NPDES permit No. CA0107409 for the Point Loma
Plant. This permit authorized the discharge of pollutants from
the Point Loma Plént into the Pacific Ocean, subject to the terms
and conditions of the permit. The permit has been subsequently
revised and was most recently reissued by the State of California
through the Regional Water Quality Control Board, San Diego
Region, in March, 1985, Order No. 85-16.

15. The permit establishes requirements for the
disdharge of treated wastewater containing pollutants, in;luding:
effluent limitations Sased on secondary treatment; development of
a pretreatment program; effluent and recei§ing water effluent
limitations reflecting requirements contained in the State of
California Water Resources Control Boards’s Water Quality Control
Plan, Ocean Waters of California (”Ocean Plan”); requirements for
disposal of sewage sludge; a prohibition against overflow or

bypass from any collection, conveyance or treatment facility; and
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;; other applicable standards for the wastewater conveyed to and

2 % discharged from the Point Loma Plant pursuant to Section 301 (b)
’ ff of the Act, 33 U.S.C. § 1311(b).
¢ L FIRST CILAIM FOR RELIEF
séz 16. Paragraphs 1 through 15 are realleged and
6 ﬁ inco:porateﬁ by reference.
7{: 17. From at least July 5, 1983 to the present, the City
££/’ 8 & of San Diego hasprepeatedly ischarged wastewater from the Point
9%; Loma Plant with ég:iziz:;;:;ns of pollutants in excess of the
4éi§ 10‘% limitations set forth in its NPDES permit, in violation of its
ﬁﬂ} &Tﬁ1 F NPDES permit and in violation of Section 301 of the Act, 33
28 Vy 12 ﬁ U.S.C. § 1311. The City has exceeded limitations for Biological
E%%i?glb\13 § Oxygen Demand, Suspended Solids, Fecal Coliform, Total Coliform,
’ ﬂr 14 h 0il and Grease, Turbidity, Settleable Solids, Effluent Toxicity
' 15 { and Flow.
16 ? 18. Unless restrained by an Order of this Court, the
17 f City will continue to violate Section 301 of the Act, 33 U.S.C.
c i § 1311, and the terms of its permit.
19 ; 19. Pursuant to Section 309 of the Act, 33 U.S.C.
20 é § 1319, the City is subject to a civil penalty not to exceed
21 i $25,000 per day for each violation occurring on 6r after
” - __;22~é-—}egfﬁ$}; 4, ;987,_and»$10,000'per déyfof“such violations
23 f occurring prior to February 4, 1987.
24 I S | SECOND CLAIM FOR RELIEF
25 { 20. Paragraphs 1 through 15 are realleged and
28 F incorporated by reference.
|
|
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21. The City of San Diego’s NPDES permit prohibits
unauthorized bypass or overflow from any collection, conveyance
or treatment facility, and permits only the discharge of treated

. . . = —\
wastewater. The City has violated its permit on at least
'}’.~’_

occasions by bypassing and overflowing its facilities, and by'ﬁ
discharging untreated wastewater. These discharges have been
caused by failures in and overflows from the sewer lines and pump
stations that are used to transport sewage.

22. Unless restrained by an Order of this Court, the
City will continue to violate Section 301 of the Act, 33 U.S.C.
§ 1311, and the terms of its NPDES permit.

23. Pursuant to Section 309 of the Act, 33 U.S.C.
§ 1319, the City is subject to a civil penalty not to exceed
$25,000vper day for each violation occurring on or after February
4, 1987, and $10,000 per day of such violations occurring prior
to February 4, 1987.

| THIRD CIATM FOR RELIEF

24. Paragraphs 1 through 15 are realleged and

incorporated by reference.

25, Section 301(a) of the Act, 33 U.S.C. § 1311(a),

prohibits the discharge of pollutants into navigable waters of

the United States except in compliance with the terms and
conditions of an NPDES permit issued pursuant to Section 402 of
the Act, 33 U.S.C. § 1342. The City of San Diego has violated

the Act on at leastllggﬁoccasions by discharging untreated
——

wastewater containing pollutants into the waters of the United
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States without an NPDES pefmit. These discharges have been
caused by failures in and overflows from the sewer lines and pump
stations that are used to transport sewage.

26. Unless restrained by an Order of this Court, the
City will continue to discharge without a permit in violation of
Section 301 of the Act, 33 U.S.C. § 1311.

27. Pursuant to Section 303 of the Act, 33 U.S.C.
§ 1319, the City is subject to a civil penalty not to exceed
$25,000 per day for each violation occurring on or after February

4, 1987, and $10,000 per day of such violations occurring prior

to February 4, 1987. | z’,’é
4 ’
. .z’ E

FOURTH CLAIM FOR RELIEF .
28. Paragraphs 1 through 15 are realleged and."z

incorporated by reference. gb‘
29. The City of San Diego’s NPDES permit prohibits the

disposal of sewage sludge except in authorized areas. The City

has violated this condition of its NPDES permit on at leasnggy

occasions from January 3, 1984 until February 3, 1986, in that it
» disposed of sewage sludge at the abandoned Brown Field treatment

plant, an area not authorized for disposal. The City furt

_violated this condition of its NPDES permit on at 1easti

Jcccasions from December 10, 1983 through October 1, 1986, by
discharging sewage sludge to¢§i§§ion Bay. Mission Bay is nod’
aufhorized sewage sludge d;posal area. ,‘ ‘/M’” Mb

30. The City of San Diego has failed.to adequately plan

for continued handling of its sewage sludge, and unless

1
|
-
|
|
|
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restrained by an Order of this Court, will continue to violate

and the terms of its

33 U.Ss.C. § 1311,

Section 301 of the Act,
NPDES permit.
31, Pursuant to Section 309 of the Act, 33 U.S.C.

§ 1319, the city is subject to a civil penalty not to exceed
$25,000 per day for each violation occurring on or after February
4, 1987, and $10,000 per day of such viclations occurring prior
to February 4, 1987. |
| / FIFTH CIAIM FOR RELIEF

32. Paragraphs 1 through 15 are realleged and
incorporated by reference.

33. The City of San Diego’s NPDES permit, Section 307
of the Act, 33 U.S.C. § 1317, and regulations promulgated
thereunder at 40 C.F.R. §§ 403.8 and 403.9, require that the City
comply with provisions regulating the pretreatment of industrial
waste received by the Point Loma Plant. The City of San Diego
‘'has violated its permit, the Act, and the regulations, by failing
to properly implement a pretreatment program.

34. Unless restrained by an Order of this Court, the
City will continue to violate Sections 301 and 307 of the Act, 33
U.S.C. §§ 1311 and 1317, 40 C.F.R. §§ 403.8 and 403.9, and the
;terms of its permit.

35. Pursuant to Section 309 of the Act, 33 U.S.C.
§ 1319, the City is subject to a civil penalty not to exceed

$25,000 per day for each violation occurring on or after
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February 4, 1987, and $10,000 per day of such violations
occurring prior to February 4, 1987.

PRAYER FOR RELTIEF

WHEREFORE, Plaintiffs respectfully request that:

1. The City of San Diego be permanently enjoined from
any and all future violations of the Clean Water Act and from any
discharges of pollutants except as expressly authorized by an
NPDES permit issued under Section 402 of the Act, 33 U.S.C.

§ 1342; .
2. The City of San Diego be ordered to comply with

schedules for planning, design, and construction of secondary

‘treatment facilities which will bring about compliance with the

terms of its NPDES permit;

3. The City of San Diego be ordered £o comply with a
schedule of repairs, alterations, and modifications to existing
facilities which will bring about compliance with the terms of
its NPDES permit; |

4. The City of San Diego be assessed, pursuant to
Section 309(d) of the Act, 33 U.S.C. § 1319(d), a civil penalty
not to exceed $25,000 for each day of each violation of the Act
and its permit occurring on or after February 4, 1987, and
$10,000 per day of such violations occurring prior to February 4,
1987;

5. Plaintiffs be awarded the costs and disbursements of

this action; and

- 10 -
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6. This Court grant any such other relief as it deems

just and proper.

Respectfully submitted,

Rogen J. nu;L}mﬁmQ

ROGER J. MARZULLA
Assistant Attorney General

NI s s

WALKER SMITH

Senior Trial Attorney
Environmental Enforcement Section
U.S. Department of Justice

P.0O. Box 7611

Ben Franklin Station

Washington, D.C. 2004

(202) 622-2639

PETER K. NUNEZ
United States af

STEPHEN V. PETIX

Assistant United States Attorney
940 Front Street

San Diego, California 92189
(619) 293-5610

JOHN K. VAN DE KAMP
Attorney General

Q:quﬁsf-EQ?CLL\-

JEREMIAH D. BLAIR

Deputy Attorney General

110 West A Street

Suite 700

San Diego, California 92101
(619) 238-3112
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20 Plamhﬂ”-mtervcnor S1crra Club filed a rnottou for attorney’s fees in this action
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: 25 | the Court hereby GRANTS Sle-n-a Club’s motion for ai:torney s fees.
26 L BACKGROUND
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violations ranged from wastewater ovcrﬂows along Clty gsewer lines 1o the City’s failure to
treat raw sewage to secondary trcatmcnt standards bcforc discharging 1t into the Pacific

Ocean. In 1988, the United States and the State of Caleomla (State) msumtcd a CWA civil

‘enforcement actionl againsf the City. By 1989, the paitrtics were {0 the process of negotiating

a proposed Consent Decree that would have rcquirccl; the City to build a number of new
sewage treatment and water reclamation facilities. The new facilities purportedly would

‘have imcreased the City’s wastcwater trestment and éiséoaal system to adequate capacity and

enabled the City to hnplcmcnt'sécondaxy treatment s.ftgndards. As the pegotiations gained

momentuin, the Sicrra Club; which had been monito:riung the progress of the case, sought to

intervene as a plaintiff and block entry of thc propo;‘cd Consent Decree. The Sierra Club
argued that the agreem ent being reached Bccwcen the parties violated the public interest for

the followmg regasons: ' .

(1) Sicrra Club believed that secondary Ucal:mcnt sumdards could be attained at a lower
cost and with less environmental impact by using experimental “physicalchemical™
treatment mcthod$ at the existing Point Lomil; Wastewater Treatment Facility (the
Point Loma plaat), the City’s main sewage tréatment facility, rather than building new
treatment facilities as required by the Cousent Decree; _

(2)  The Consent Decree contained no watcr consewahon mcasures, which Sierra Club
believed would obviate the need for new wastewater trcat:mcnt fa.cmtxcs

(3)  The Consent Decrec required seven new water reclamation facilities but did not
provide for the distribution and re- use of the rcclalmed water; and |

(4)  The Conscnt Decree required cﬁlucnt to be tre&tcd with chlorine before being
dlscharged into the ocean. )

 Sierra Club’s motion to intervene was granted on Septembcr 20, 1989, After extensive

evidentiary heanngs, the Cort dcferred approval of the Consent Dccrec on June 18, 1991.
On September 11, 1991, Sierra Club filed a fnotxon for interim attorney’s fees
pursuant to 33 U.S.C. §1365(d). The Court granted this motion in part on February 6, 1992,
. . | .

' The State of California fater re-aligned itself vs:rith the City as a defendant in March 1954,

i
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ﬁnding that § 1365(d) allowed interveding plaintiffs 11[1 CWA actions to receive attorney’s

— .
——

fecs.

To determine an appropriate fee award, the Coiurt placed Sierra Club’s work on the
case in three catcgoric.s.' The first category of work, f;'or which the Court awarded fees,
involved water reclamation issues. The second categ[ory of work, for which the Court held

that a fee request was premature, involved the experimental use of physical-chemical -

treatment methods at the Point Loma plantf The COm't found the test results too inconclusivc‘
‘at that time to justify a fee award. Finally, the Cou:rt[dzclmcd to award fees for work on the
_penalty phase of the litigation bccausc it found that Su:rra Club had not made a beneficial

O ® ~4 & K A w N

10 || contribution to that portion of the case. :
11 The Court awarded Sierra Club an amount cqual to '15% of its total reasonable fecs
12

and costs accrued as of June 18, 1991. The Umtcd States the State of Cahfomla., and the

- 13 || City of San Diecgo were held jointly and severally halble for 67 %a % of the interim feoc award,
14§} and the City of San Diego was solely liable for 33 ’/.;[ %. The partics eventually stipulated to
15 | a $375.406.24 lodestar, of which Sierra Club received 15%, or $56,310.93. The award was

l © 16 | made without prejudice to fugme fee motions. | { | _

17 The Court certified the interim award of atiorln_cy’s fees for interlqcutdry appeal

.18 {| pursuant to 28 U.S.C. § 1292(b).  The United Statesiand the City of San Dicgo appealed on

19 || the ground that as an intervenor, Siemra Club could not receive fees. Sicrra Club cross-
20

appealed the amount of the award. Thc Ninth Circuit, without reaching the merits of this

21 Court s decision, held that it lacked jurisdiction over the appcals under either 28 U.S.C. §§

22 || 1291 or 1292(b), and the appeals were dismissed wﬂhout prejudice.

23 After dcferral of the Cogsent Dccrec the Slcrra Club dcvotcd extensive efforts to |

24 || developing alternate resoluuons to this matter. It researched water reclamation and re-use

25 possibilities_ and the effects of water conservation 01!1 wastewater volumes at the Point Loma
26 || plant. It also monitored the pilot testing of physicall—Chcm.ical treatment methods at the Point
27 | Loma plant. In September 1993, Sierra Club rcquestcd that the Court hold a final hearing on

28 || the Consent Decree and that the Consent Decret ‘t:el disapproved. Although the United Statcs

I
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and the »Statc continued to favor spproval of the Consent Decree, the Clity chapged positions

and opposed the décre:e The parties participated in ¢xtensive discovery, followed by thirteen’

days of evidentiary hearmgs Omn March 31, 1994, the Court rejected the Consent Decree.
Subscquenﬂy, thc Court issued an interim order on August 26, 1994 to address all

remedial phase issues in the case pending final judgment. That order provided, among other
things, construction dates for & ﬁwnber of projects, inctuding the North City Water
Reclamation Plant (North City plant). However, the order-did not réquirc completion of &
distribution system for reclaimed water by the start-up date of the North City Plant. Without

\ooa.\)o\kn-bwh)

distribution pipelines, Sierra Club asserted, the reclmmcd water wauld be wastefully
discharged into the ocean. Sierra Club therefare mcvcd to amend the interim order to

—t
O

—
—

provide for “distribution pipelines adequate to market not less than 9,000 acre feet per year.”

Vs
387

The Court did amend the interim order, but it did not adopt the Sierra Club’s proposed

—
Gl

amendment. Instead, the Court adopted the City’s suggestion that the amended order

-t
N

incorporafe a map setting outa backbone distribution pipcline systern and specify completion

e
n

dates for cach segrment of the pipeline project. It did not require a spectfic distribution
pipcline capacity.

~ e
S I

One of the most significant issues remaining in the case after rejection of the Consent

—
o0

Dccree was whether the City should be required to treat effluent to sccondary treatment

O

standards at the Point Loma plant before discharging it into the ocean. Despite substantial

[N
(@]

improvements at the Point Loma plant, due in part to the use of plysical-chemical treatment
methods, secondary treatment standards coiﬂd not be reached. Before 1994, the EPA was

NN
N

allowed to waive one or more secondary treatment standards under § 301(h) of the CWA 1f

23 )| no envirorunental injury would result. Th'cpa_rtics and the Court were convinced that Lmder

24 || the czrcamsmnccs a § 301(h) waiver would be apprapriate.® Unfortunately, the City’s prior

25 | § 301(h) request had becn withdrawn years before, and by 1995, the § 301(h) waiver
26

274 ? During this time, the National Science Foundation was stud ying the science of the CWA
o8 regulations. Tt issued a report which was quite favorable to the Sierra Club's and the City’s position that

San Diego’s sewage treatment practices, improved through the use of physical-chemical methods, caused
na damage to the environment.

-4 - . £Beviol

07/01/98 WED 09:02 [TX/RI NO 6505] @005



1 jj provision bad expired.” Without a waiver, the City would have becn forced to build an

2 || expensive and unnecessary new sewage treatment plant to comply with the CWA. To avoid

3 || this result, the parties drafted, lobbied for, and obtained passage of & bill by Congress, the

4| Ocean Pollution Reduction Act (OPRA), whick allowed the City to apply for 2 § 301(h)

5 || waiver. The City zrpplied for the waiver and, with the Sierra Club’s help, established in

6 || waiver permit hearings before the EPA that the Point Loma plant had achieved an 85%

7| suspended solids removal rate, and that due to this, the City’s efflucnt discharges did not
" 8] injurc the ocean environment. The City obtained a § 301(h) waiver on November 9, 1995.

9 -The resolution of the secdndaxy treatment issu;: removed a major obstacle to settling -
10 || the case. The parties negotiated a complex settlement, and the final Stipulated Judgment was
11 || entered on June &, 1997. »

12 Sic&a Club ‘uow moves for a frual award of attorney’s fees. It seeks $866,628.83,

13 whicﬁ represents all work done onrthi: éase, Iess the interdm fee award. It also requests a

14 § 25% enhancement.

15 ITL DISCUSSICN

16 || A. Standard of L;aw |

17 Under the CWA,, a distrct court may gward “costs of litigation . L. to any prevailing A

18 || or substantially prevailing party whenever the court dclem_n‘ncs such award is appropriate.”

191 330.5.C. § 1365(d). | - |

20 The threshold determination is whether tﬁc moving party is a “prevailing party.”

21 | Earth Island Inst.. Inc, v. Southern Cal. Edison Ca., 838 F. Supp. 458, 463 (S.D. Cal. 1993)

22 [ (citing Henslcy-v. Eckerhgrc; 461 U.S., 424, 433-37 (1983)). A prevailing party “must have

23 {{ succeeded on ‘any signiﬁcaht issue In the litigation which achieves some of the benefit™

24|\ sought. Barth Island, 838 F. Supp. at 464 (quoting Hensley, 461 U.S. at 433).

25 _ -

26 3 The City initially received a temporary § 301(h) waiver in 1981. When the Clty amended its
application to allow larger treatment volumes at the Point Loma plant, the waiver was temporarily denied.

27 | In 1987, the City withdrew its § 301 (h) waiver application and conmmenced planuing to comply fully with
the CWA_ Early in the planoing process, in 1988, the United States and the State of California filed the

28 | instant lawsuit against the City. The City later relled on the proposed Consent Decree as’a way of
achieving CW A compliance. : :

-5 - 82cvl10t
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‘1 I United States; therefore, the Court may properiy hold the United States nable for the Sierra

2§ Club’s attorncy’s {ees. However, the Court recognizes that the war over the Consent Decree
3§ was composed of many battles, and the United States did not fight in every skirmisk. Thus,
4| the United States® lack of opposition to the Sierra Club regarding some issues in this case is
5

reflected by the fact that the Court has only held the United States liable for a percentage of

O

the Sierra Club’s attorney’s fee award.

71 G. Sierra Club Is Not Entitled to Recovery under Equitab‘lc-Doc_trines.
8. Sierra Club contends that if attorney’s fees arc not appropriate under the CWA, the
9|l Court showld award them under the equitable common bencfit doctrine. This issue.is

10 || rendered moot by the Court’s decision to award attorney’s feks under the CWA.
11 | Furthérmore, the common benefit doctrine has no application where, as here, the alleged
12 || bencficianes are the gencral citizenry of a county, See Southeast Legal Defense Group v.

13 || Adarns, 657 F.2d 1118, 1123 (Sth Cir. 1981); Stevens v, Municipal Court, 603 F.2d 111, 113
14 || (Sth Cir. 1979). |

(s ' {V. CONCLUSION
16 | The Sierra Club’s motion for attormey’s fees is granted. Sierra Club shall reccive an

17| award of $781,306. The City shall be solely liable for 75% of this amount. The United-
18 Starcs, the State, and the City shall be jointly and severaﬂy liable for 25% of this amount, bat

19 the United States shall not be required to pay more than 12.5% of the total ($781,306) award.
22

. 20
23 | DATED: 5'."3‘5"23»/ 1%%

21 T 1S SO ORDERED.
24 | o “ONITED STATES DISTRICT JUDGE

25

6 || € All Parties
‘ Magistrate Judge Porter
27 :

28

- 18- ' 22ev1101

07/01/88 WED 09:02 (TX/RX NO £505] @019



Hez Foaipare bl

Footnote No. 67



Footnote No. 68



B N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

26
27
28

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA and
STATE OF CALIFORNIA,

Plaintiffs, Civil No. 88-1101-B(IEG)
vs. MEMORANDUM DECISION
DEFERRING APPROVAL OF
CITY OF SAN DIEGO, PROPOSED PARTIAL CONSENT
DECREE
Defendant.

SIERRA CLUB, EMILY DURBIN, and
BRUCE HENDERSON,

- Intervenors.

el e N e e s N i Nt Nt Nt N N i N it it

In considering plaintiffs’ motion for entry of the proposed
partial consent decree (Decree), this court has conducted a
hearing in which the parties have presented evidence on‘the issue
of whether the Decree is in the public interest. 1In addition,
the court has allowed any interested citizens to provide public
comment, in writing or in open court, concerning the Decree and
/S
/S
/7
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its impact on the citizens of San Diego.' Upon consideration of
the evidence and the public comment discussed above, the court

hereby enters the following memorandum decision.

I. Procedural Background

This_is an action brought by the United States of America
(United States) and the State of California (State) against the
City of San Diego (City) to require the City to comply with the
Clean Water Act (Act), 33 U.S.C. § 1251 et seg., and with its
National Pollutant Discharge Elimination System permit, and to
require the City to pay civil penalties for past violations of
the Act. The Sierra Club, Emily Durbin, and Bruce Henderson have
been granted leave tovintervene in this action.

On May 10, 1989, ﬁhe court bifurcated this case into
remedial and penalty phases. On January 30, 1990, the United
Statés, the State, and the City lodged the Decree with the court,
thereby settling the remedial phase of this case, subject to
approval by the court. By Interim Order dated March 21, 1950,
this court found the Decree to be appropriate action to achieve
compliance with the Clean Water Act, and plaintiffs were
permitted to publish notice of the Decree in the Federal
Register, as re@uired by law.

On August 15, 1990, after publication of the Decree and upon
review of the public comment received, plaintiffs mbved for entry

of judgment approving and ordering performance of the Decree. 3y

1

This public comment was received at the request of the
court, and supplemented the public comment alreadv received b =he
government in response to the legally mandated publication of tne
Decree in the Federal Register.




O 00 N > LY e WM e

) NN N e e el el el el el et et e
BN BRRBNERES G %3 6 arm oo s

Order dated December 4, 1990, the court, pursuant to its
equitable authority with respect to the Decree, deferred
consideration of the Decree so that evidence could be presented
as to whether pursuit of a § 301(h) waiver by the City would be
in the public interest.? By Amended Memorandum Decision dated
April 18, 1991, the court ruled that it would not defer
consideration of the Decree in order to allow the City to apply
for a waiver.’ Accordingly, the court stated its intention to
consider forthwith whether the Decree is in the public interest

and should therefore be entered as a final judgment.*

II. Scope of Review
The Ninth Circuit has held that "a district court should

enter a prdposed consent judgment if ﬁhe court decides that it is’
fair, reasonable and equitable, and does not violate the law or
public policy." Sierra Club v. Electronic Controls Design, 909
F.2d 1350, 1355 (9th Cir. 1990). However, entry of a consent
decree "is a judicial act which deserves more than the court’s

rubber stamp on the agency’s action." United States v. Ketchikan
Pulp Co., 430 F.Supp. 83, 85 (D. Alaska 1977).

: If obtained, such a waiver would exempt the City from
compliance with the secondary treatment requirements of the Clean
Water Act at the Point Loma plant, thereby dramatically affecting
the terms of the Decree.

! Simultaneously, the court resolved the penalty phase of
this action by imposing a penalty of $3 million against the City.

¢ The court’s ruling on this issue did not foreclose the
City‘s pursuit of a waiver while consideration of the Decree
proceeded. See Amended Memorandum Decision, p. 5 n.3.

3
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Invreviewing the Decree in this case, the court has heard
extensive evidence in order to determine whether the Decree is in
the public interest and furthers the objectives of the Clean
Water Act. While the court is mindful that it should not
"tinker" with the guasi-contractual agreement of the litigants,
it is likewise imperative that the parties recognize and consider
the substantial and long-term effect the Decree will have on the
citizens of San Diego. Although immediate entry of a consensual
agreement may be legally and politically expedient, the public
interest demands that this court make a searching inquiry into
possible alternative solutions where obvious shortcomings exist

in the Decree.

ITI. The Decree and the Public Interest

The Decree reflects an impressive legal and scientific
effort by the parties to identify and solve the sewage problenms
currently confronting the City. 1In all likelihood, the Decree
would take the City through the twenty-first century and serve as
a model for other municipalities attempting to comply with the
Act. However, the court has identified four areas of concern
which indicate that approval of the Decree in its present form
should be deferred.

A. Beneficial Reuse of Reclaimed Water

The Decree contemplates the construction of water

reclamation plants on an aggressive schedule, but fails to

‘require reuse of the reclaimed water on even a minimally

significant basis until well after the plants have been

et e
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completed.® In the interim, millions of gallons of reclaimed
water may be pumped out to sea, and increasingly valuable potable
water will be used in its place. While thé construction of the
reclaimed water plants is laudable, the level of beneficial reuse
contemplated by the parties is woefully inadequate, and is not in
the public interest.® |

Based upon the evidencé received during the hearing, the
court concludes that the following schedule and levels of reuse
are logistically feasible, economically preferable, and in the
public interest: (1) upon the completion of any tertiary
treatment plant, the City shall immediately provide for the
beneficial reuse of at leas£ 25% of the reclaimed water from that
plant; (2) by December 31, 2003, the City shall provide for the
beneficial reuse of at least 50% of all reclaimed water produced

at the completed plants; and (3) by December 31, 2010, the City

All of the tertiary facilities will be completed by 1999.
As presently written, the Decree contemplates the following
schedule and levels of reuse: (1) by December 31, 2003, the City
shall beneficially reuse no less than 30,000 acre feet per year of
reclaimed water; and (2) by December 31, 2010, the City shall
beneficially reuse no less than 50% of the wastewater receiving
tertiary treatment (presently calculated at 49,800 acre feet).
¢ The court recognizes that under the Act the parties did
not have to provide for the use of any of the reclaimed water. _
However, this court’s review of the Decree is not limited only to
those aspects which are legally mandated. The Supreme Court has
observed that "a federal court is not necessarily barred from
entering a consent decree merely because the decree provides
broader relief than the court could have awarded after a trial."
’ ! i i - V. it o)
Cleveland, 478 U.S. 501, 519 (1986). Given this statement of the
law, it must follow that the court is required to review all
components of the agreement, not merely those that satisfy explicit
regulatory imperatives.
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shall increase its beneficial reuse level to 75%.7 If the City-
pledged to meet these levels, any failure to do S0 may be excused
upon a showing of good cause. |

B. PRoint Loma Treatment Options

The court received evidence during the hearing indiceting
that physical-chemical treatment solutions may obviate the need
for the biological treatment program presently contemplated by
the Decree. The City has stated its intention to conduct a plant
scaie pilot program which will teet the ability of the physical-
chemical treatment option to meet the regulatory requirements of
the Act at the Point Loma plant. If such a program is
successful, the City may adept the Point Loma plant so thet ﬁhe

goals of the Act are achieved at maximum savings to the citizens

| of San Diego.® At the very least, the public interest demands

that the court not blindly "rubber-stamp" the Decree before the
results of the program are evaluated.

C. Sludge |

Evidence presented during the hearing indicated that the
City is presently reusing 100% of the sludge produced by the
Point Loma plant. However, under the present terms of the
Decree, the sludge produced by the City at Point Loma and the new

plants is likely to double. Despite this precipitous increase in

7

The court notes that the City is presently preparing a
master plan for beneficial reuse of reclaimed water. By deferring
approval of the Decree, the court hopes that the City will be
afforded an opportunity, via the master plan, to alleviate the
court’s concerns with respect to beneficial reuse. -

* The presently contemplated secondary treatment option is
the most expensive component of the Decree, and has. been the
supject of vigorous attack py Intervenor Henderson, members of the
public, and expert witnesses.
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sludge geheration, the Decree does not provide for a
corresponding increase in reuse. Given the inherent difficulties
associated with the reuse of sludge the court cannot find the
Decree in the pubiic interest without a viable sludge plan which
does not depend on the already overburdened landfills of this
county. | |

D. Wateeronse;vatiog

In assessing penalties against the City for past vicolations
of the Act, the court offered the City a water conservatign
program option which could potentially create a credit in the
City’s favor of $2.5 million. In order to avail itself of this
option, the City is required to pass certain ordinances which
could dramatically increase water conservation, thereby reducing
the number of gallons of wastewater treated by the City. The
deadline imposed by the court for the passage of these ordinances
is January 1, 1992.

The Decree, because it was drafted prior to this court’s
imposition of penalties, does not contemplate the potential
passage of these ordinances, nor the substantial effect they may
have on the City’s compliance with the Act.’ The éourt remains
hopeful that the City will act responsibly and progressively in
paséing the suggested ordinances. Therefore, approval of the
Decree should be deférred so that the City has an opportunity to

do so.

/S

Likewise, the Decree predates this court’s ruling on the
Point Loma outfall extension and therefore also does not
incorporate the positive impact that remedial effort is expected
to have on the marine environment, particularly in the kelp beds.

7
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Iv. Potential Waiver Application

As noted above, the court’s earlier refusal to defer
consideration Qf the Decree was without prejudice to the City
independently seeking a § 301(h) waiver during the péndency of
this action. In light of the above analysis; it should be |
emphasized that the ability of the City to obtain a waiver may be
significantly enhanced by the treatment improvements and water
conservation advancements contemplated in this Memorandum
Decision. |

Specifically, the following events may lend important
cfedibility to any future waiver application: (1) publication of

a promising master plan for the beneficial reuse of reclaimed

water; (2) creation of treatment innovations arising out of the

plant scale pilot program; (3) énactment of water conservation
ordinances by the City, thereby reducing the volume of wastewater
treated at the Point Loma plant; (4) identification of a sludge
management program which maximizes beneficial reuse and minimizes
adverse environmental impacts; and (5) completion of the Point
Loma outfall extension.

If the City is able to marshal its scientific resources and
political will towards these objecti&es, then the court strongly
believes that compelling and meritorious grounds would exist for
a waiver application by the City.® Moreover, if a consent decree

were entered with the above improvements, the court concludes

10

However, this conclusion goes only to the merits of the
application. The court acknowledges plaintiffs’ contention that
procedural obstacles mav ovrevent consideration of such an
application. This court makes no finding on the merits of that
contention. '
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that the City’s program of integrated water use and sewage
treatment would represent a model of economic efficiency, water
conservation, and environmental protection.

Based upon all of the above, the court concludes that the
public interest would best be served by deferring approval of the
Decree.” 1In doing so, the court is hopeful that the parties will
take advantage of the opportunity to meet the requirements of the

Act in a cost-efficient and environmentally comprehensive manner.

V. Conditions of Deferral

During the period of deferred approval, the City shall
continue to perform under the Decree to the same extent as if the
court had approved the Decree in its totality. All relevant
milestoneé and deadlines shall be met by the City in conforﬁance
with the terms of the Decree.’ Further, the City shall complete

its master plan for beneficial reuse of reclaimed water and

11

A deferral of approval should not be confused with the
court’s earlier decision concerning deferral of consideration.
Most importantly, the inquiries made by the court in the two
situations are dramatically different. In deciding whether to
defer consideration, the court explored merely whether the present
Point Loma outfall was causing significant harm to the marine
environment, in the 1limited context of a potential waiver
application. In contrast, the court’s decision to defer approval
required an analysis of all aspects of the Decree from a broader
perspective. Fundamentally, deferral of approval suggests general
satisfaction with the Decree, subject to certain modifications.

12 However, if the City enacts the water conservation
ordinances described in this court’s Amended Memorandum Decision
of April 18, 1991, the court will allow the City to defer
compliance with the milestone contemplated by § VI.A.l.c of the
Decree for design of the South Bay secondary treatment plant. If
ordered, this deferral shall remain in place until such time as
the court has had an opportunity to evaluate the results of the
plant scale pilot program at Point Loma, in approximately Januarv,
1993. Such dererral woulid not extend to the design milestone rtor
the South Bay tertiary plant.
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provide the court with a copy of same. Finally, the City shall
commence the plant scale pilot test at the Point Loma plant and

- -

provide the court with at least quarterly updates concerning
same.

To ensure compliance with these donditions, the court will
hold a status conference on November 20, 1991, at 2:00 p.m, or at

such earlier date as circumstances may require.

IT IS SO ORDERED.

DATED: 4~/ -2/

*

UNITED STATES DISTRICT JUDGE

10
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THE CITY OF SAN DIEGO, CALIFORNIA
MINUTES FOR SPECIAL COUNCIL MEETING
OF
MONDAY, APRIL 27, 1992
AT 10:00 A.M.

IN THE COUNCIL CHAMBERS - 12TH FLOOR

To Council Members Wolfsheimer, Roberts, Hartley, Stevens, Behr,
Stallings, McCarty, and Filner, members of the City Council of
the City of San Diego, California:

Pursuant to San Diego Municipal Code Section 22.0101(f), which
provides that a special meeting may be called by a majority of
the Council, A SPECIAL MEETING of the City Council will be held
at 10:00 a.m. .on Monday, April 27, 1992, in the Council Chambers,
12th Floor, 202 C Street, San Diego, California.

Said meeting has been called in the matter of the new Clean Water
Program, in accordance with the majority vote of the Council at
the meeting of April 21, 1992. '

Dated April 23, 1992. CHARLES G. ABDELNOUR, City Clerk

CHRONOLOGY OF THE MEETING:

The meeting was called to order by Deputy Mayor Roberts at
10:11 a.m. The meeting was recessed by Deputy Mayor Roberts at
10:17 a.m. to meet in Closed Session to review a document
pertaining to the litigation. The meeting was reconvened by

Mayor O'Connor at 10:30 a.m. with Council Member Stevens not
present. Mayor O'Connor adjourned the meeting at 12:10 p.m.

ATTENDANCE DURING THE MEETING:
(M) Mayor O'Connor-present
(1) Council Member Wolfsheimer-present
(2) Council Member Roberts-present
(3) Council Member Hartley-present
{4) Council Member Stevens-not present
(5) Council Member Behr-present

(6) Council Member Stallings-present



Minutes of the Council of the City of San Diego
for the Special Meeting of Monday, April 27, 1992 Page 2

(7)
(8)

Council Member McCarty-present

Council Member Filner-present

Clerk-Abdelnour (mc/mp)

FILE LOCATION: MINUTES

ITEM-800: ROLL CALL-

Clerk Abdelnour called the roll:

(M)
(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)

Mayor O'Connor-not present

Council
Council
Council
Council
Council
Council
Council
Council

Member
Member
Member
Member
Member
Member
Member
Member

Wolfsheimer-present
Robertg-present
Hartley-present
Stevens-not present
Behr-present
Stallings-present
McCarty-not present
Filner-present

ITEM-801: DISCUSSION HELD; DIRECTIONS GIVEN

In the matter of the new Clean Water Program.

(Docketed per Council directive at the meeting of

Tuesday, April 21,

FILE LOCATION:

COUNCIL ACTION:

1992.)

WATER - New Clean Water Program

(Tape location:

A020-C264.)

MOTION BY FILNER TO RENEGOTIATE AND TO APPROVE THE CONCEPT
OF A POLICY TO (1) STAY AT ADVANCED PRIMARY AT POINT LOMA;
(2) ACCOMPLISH THE NEEDED UPGRADES TO OUR CURRENT SEWER

SYSTEM, THE PLANS FOR GROWTH AND THE NEEDED WORK TO COMPLY

WITH THE STATE PROGRAM;

(3) ESTABLISH A SIGNIFICANT PROGRAM

FOR WATER CONSERVATION; AND (4) ESTABLISH A FISCALLY SOUND
PHASE-IN OF THE WATER RECLAMATION PROGRAM. DIRECT THE CITY
ATTORNEY TO GO BACK TO DISCUSS WITH THE COURT AND WITH
WHATEVER ALLIES THEY CAN FIND AT THE STATE/FEDERAL LEVELS
WITH RESPECT TO THE RESTRUCTURING OF THIS CURRENT CONSENT
DECREE. Second and summarized by Roberts.

Establish a program based on the actual needs and realities
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of San Diego by (1) not going to secondary. Remain at
advanced primary as a basis for developing other needs; (2)
continuing the upgrade and improvements to the existing
system; (3) taking advantage of the bid for the outfall
extension and moving ahead. Also, program the replacement
of the parallel pipe. If evidence is there for a tunnel to
be at our best efforts, then consider that. Otherwise, move
full speed ahead, first with the extension, then with the
paralleling of the existing pipe with respect to the Pt.
Loma outfall; (4) making the system capacity driven, whlch
means we will have to add one new plant. :

All new plants brought on line should have the capacity for
water reclamation initially or as a second phase. If at
construction time, water reclamation can be utilized, then
it should be part of construction; and (5) continuing with
the conservation efforts.

Encourage water conservation and reward financially for
conservation efforts.

Amendment by Behr, accepted by Roberts to delete the second
sentence on the municipal system.

Amendment by Roberts, second by Filner to include the fact
that new development would pay its fair share of the
required facilities as part of this policy.

Amendment by Filner, second by Roberts to instruct staff to
come back with the financial and technical ramifications,
and ultimately with the legal ramifications of this project
for discussion at a special Council meeting on May 4, 1992.
Passed by the following vote: Wolfsheimer-yea, Roberts-yea,

Hartley-yea, Stevens-not present, Behr-yea, Stallings-yea,
McCarty-yea, Filner-yea, Mayor O'Connor-nay.

ADJOURNMENT :
The meeting was adjourned by Mayor O'Connor at 12:10 p.m.
FILE LOCATION: MINUTES

COUNCIL ACTION: (Tape location: C265).
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Civ. No. 88-1101-B
MEMORANDUM DECISION AND
ORDER REJECTING PROPOSED
PARTIAL CONSENT DECREE LODGED
JANUARY 31, 1990, AND SETTING
STATUS HEARING FOR APRIL 25,
1994.

Plaintiff,
vs.
CITY OF SAN DIEGO,

Defendant.

SIERRA CLUB OF SAN DIEGO,
SAN DIEGO AREA WASTEWATER
MANAGEMENT DISTRICT, AND
BRUCE HENDERSON,

Intervenors.

e e o’ N Sl Sma Ml it S Nt Nt e s Nl st ot st it

I. INTRODUCTION
The initial heariﬁg to enter or réject the above Proposed
Partial Consent Decree'(hereinafter CD) commenced in June, 1991.
Final action was deferred by Order of this Court on June 18,
1991, however, in order to permit the parties to consider certain
apparent deficiencies in the CD and -to allow the City to conduct

a plant scale pilot test program to determine whether the Point
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Loma treatment plant could be brought into substantial compliance
with secondary treatment standards by implementing certain recent
innovative téchniques of advanced primary physical-chemical
treatment. After two stipulated continuances to accommodate
family additions in the attorney ranks, that hearing was
reconvened in_this Court on February 8, 1994,

| Plaintiff United States of America (hereinafter U.S.A.) was
represented by Karen Dworkin, Esqg., Hugh Barrell, Esq., Michael
Goodstein, Esqg., James Farrell, Esq., and James‘Loftin, Esq..
The Stéte of California (hereihafter State), which realigned as
a defendant during the hearing, was represented by Randall
Christison, Esqg., James Patterson, Esq., and Jamee Jordan

Patterson, Esg.. Defendant City of San Diego (hereinafter City)

was represented by James Dragna, Esq., Ted Bromfield, Esqg.,

Colleen Doyle, Esg., Douglas Painter, Esq., and Jack Opel, Esq.;
The newly created San Diego Area Wastewater Management District
(hereinafter District) intervened as future successor-in-interest

of defendant City, and was represented by Thomas Woodruff, Esq.,

~and Lois F. Jeffrey, Esq.. Intervenor Bruce Henderson

(hereinafter Henderson), Esqg. represented himself. The County of
San Diego (hereinafter County), as an informal Amicus Curiaé, was
represented by Mark Meade, Esq.. Intervenor Sierra Club
(hereinaftér Sierra) was represented by Robert Simmons, Esqg., and
William Benjamin, Esq..

The Court heard fourteen days of further testimony and

received dozens of additional documents and exhibits into
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evidence. At the conclusion of all the evidence, each party
summarizéd its position and the case was submitted to the Court
for decision.

The Court has reviewed all the prior orders in this case and
most of the prior'testimony and exhibits which were earlier
received. Being fully advised in the premises, this Court has
concluded that the Proposed Partial Consent Decree submitted on
January 31, 1990, is not in the public interest and should be
rejected.

II. STATEMENT OF THE CASE

A. Factual History and Posture of the Partieé

San Diego’s current Metropolitan Sewage System began
operatiéns in 1963. At that time, the system discharged primary
treated wastewater into the Pacific Ocean through an outfall pipe
running 2 miles out from the coast and at an ocean depth of 200
feet. In 1985, chemical advanced primary tréatment,improved the
rate of removal of solids from the sewage, achieving a removal
rate of'appréximately 70-75%. In 1979, the City applied for a
waiver from compliance with the secondary treatment requirements
of the Federal Clean Water Act (CWA), and was issued a temporary
301(h) waiver based on tﬁe stated opération limits in 1981. When
the City amended its application to allow larger treatment
volumes through the 'Point Loma Plant, their waiver was
temporarily denied. 1In 1987, fof reasons which are in dispute
and not regarded by this Court as relevant to this motion, the

City withdrew its 301(h) waiver application, and commenced

3
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planning to achieve full compliance with the CWA. Just as that
process was commenced, the U.S.A. and the State of California, in
1988, commenced the instant action to foréé compliance énd to
seek statutory penalties fdr past and‘ongoing violations of the
CWA,>as well as for past spills of raw sewage.:

In settlement of the injunctive portion of the case, and to

bring the City into compliance with the CWA, the parties entered

‘into the aforementioned CD in January, 1990.> This CD required

the City to dramatically upgrade and expand its wastewater
treatment system, and it also included unprecedented' water

reclamation and reuse requirements.?
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. The complaint alleged continuous violations of
secondary treatment  effluent limitations for Total Suspended
Solids (TSS) and Biochemical Oxygen Demand (BOD). Furthermore,
the complaint alleged violations of effluent limitations mandated
by the state, including limitation for oil and grease, settleable

"solids, toxicity, turbidity, DDT, and flow. Also, the complaint

alleged violations of state bacteriological standards. Finally,
the complaint alleged numerous spills of raw sewage, violations
of pretreatment requirements, and improper sludge disposal. See
Findings of Fact and Conclusions of Law, filed June 21, 1991,

civ. 88-1101-B, at 2.

2 Furthermore, as a civil penalty, this court fined the

‘City $3 million, $2.5 million of which is credited toward a local

water conservation ordinance enacted by the City in 1991. See
Partial Judgment on Bifurcated Penalty Phase, Civ. No. 88 1101-B,
filed on June 21, 1991.

3 The CD mandated substantial changes. It required
substantial design and construction work, a secondary treatment
plant at Point Loma at 100-150 million gallons per day (MGD), a
South Bay secondary treatment plant at 55 MGD, and six water
reclamation satellite plants. “North City, Otay and Poway
Reclamation Plants (Phase IA) were to be designed by March 1993,
and were to be in compliance with tertiary treatment requirements
by June 1998. Further, Mission Valley, Santee and South Bay
Reclamation Plants and South Bay Secondary Plant (Phase IB) were
to be designed by September 1993, and were to be in compliance
with tertiary treatment requirements by June 1999. The Point

4
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The City now contends that changed circumstances make the CD
unworkable. The City argues the CD is not in the public
interest, 'and claims CWA compliance can be achieved in more
effective andiless expensive ways than those requiredrby the
proposed CD. The City contends that the required expenditures
should be driven by sewage needs rather than\ by water
conservation criteria. | |

The State realigned from plaintiff to defendant pursuant to
its motion granted by the Court on March 1, 1994. The State
opposes approval of the CD, contending with the City that
circumstances have changed, and that the CD 1is massively
excessive and unnecessary. It should be noted that the
completion of the ektended outfall pipe to 4.5 miles from shore
at a depth of 325 feet has eliminatedrall contribution to any
pollution from the outfall along the shore and the kelp beds.
The California Ocean Plan standards have been met. Additionally,

as a result of its one year pilot test program, the City has

N N DN N D N N D D =
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Loma plant was to be in compliance with secondary treatment
requirements by December 31, 2003.

Second, the CD requlred extensive reclamation and reuse
requlrements that would require the City to reclaim no less than
41 MGD by June 30, 1998, no less than 83 MGD by June 30, 1999,
and no less than 89 MGD by December 31, 2003. Further, the City
would be required to beneficially reuse 30,000 acre feet per year
(AFY) by December 31, 2003, and increase that to 50% of all
reclaimed water produced (estimated at 49,800 AFY) by December
31, 2010. All reclamation plants are required to treat all
sewage to tertiary standards, even though most of it will be
discharged into the ocean.

Lastly, the CD requires interim effluent limits, sewage
spill reduction, new pretreatment standards, staffing procedures,
new Point Loma interim operation standards, a capital
improvements program, and contained a stipulated penalties
section. '
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nfine-tuned" its advanced primary treatment procedures at Point
Loma so that it is now removing 85% of solids (the EPA secondary
treatment requirement), 40 mg/litér TSS (the EPA standard is 30
mg/liter), and approximately 70 mg/liter BOD* (the EPA standard
is 30lmg/1iter). The City is undertaking to install a $500,000
computerized automatic chemical feed system whiéh should further
improve the performance of the Point Loma Plant as to removal of
solids.

The CD is also opposed by all other parties intervenor and
amicus in this action.

The first intervenor, Sierra, oppoées on the grounds that
the CD is wasteful in over-building unnecessary satellite plants,
and illegal.in requiring all satellite plants to treat all sewage
to tertiary standards, even though it appears that most of it

will be dumped immediately into the ocean. Sierra favors adding

additional treatment plants only when neCessary to treat sewage,

and supports tertiary treatment of sewage whenever possible, but
only to the extent it is beneficiaily reusable.

Intervenor Henderson opposes everything until the City can

.be heard by the EPA in its renewed attempt to obtain a 301(h)

waiver for the Point Loma Plant. Henderson correctly points out
that with the new outfall, the scientific evidence without
dispute establishes that the marine environment is not harmed by

present sewage treatment, and in fact it appears to be enhanced,

NN NN
0 2 O O

‘ BOD is a measurement of the lack of oxygen in the
effluent, which will absorb oxygen from the environment into
which the effluent is discharged.

6
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since the new larger outfall discharge diffuser is expected to
increase the total bio-mass abundance of organisms in the benthic
community in the area of the new discharge. . The ratio of
suspension feeding organisms is expected to decline slightly in
the immediate area of £he diffuser, but the resulting Infaunal
Trophic Index (ITI),® which measures the relative presence of
various organisms that live in and on the bottom, is expected to
stabilize at more than 70. The EPA has previously held that an

ITI of 60 or more is not considered a significant deviation from

" the normal ITI to be expected of about 90 in that area.

This Court has previously ruled that it does not have
jurisdiction to consider any 301(h) waiver for the City, and it
will not base its ruling in this motion on‘that ground. The
Coﬁrtr'notes with approval that the EPA commissioned the
prestigious'National Academy of Sciences to advise it on the
scientific wisdom of enforcing uniform secondary treatmént‘
standards./ The issue was whether environmental differences may
warrant individual evaluation of discharge requirements which can
maximize environmental protection at more efficient costs.
Pursuant to that commission, the National Research Council

undertook a study of the entire country, and concluded, in a book

NN NN DN NN
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s The Infaunal Trophic Index (ITI) is a device used by

oceanographers to tell what types of creatures live in the ocean
area. The ITI is significant for determining how many suspension
feeders exist versus how many subsurface feeders exist in a given
ocean area. The closer the ITI is to 100, the more abundant are
the suspension feeders and scarce are the subsurface feeders.
The introduction of sewage into the water causes the ITI to
decrease, because the subsurface feeders, anaerobic worms,
thrive, while the suspension feeders are less successful.

7
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published'in l§93, that on a scientific basis, it would be wise
to consider environmental differences in regqulating sewage
treatment standards under the CWA.® Specifically, it cdmmended
waiver treatment for deep ocean discharges like those off the
coast of San Diego.” 1In addition, all scientists testifying
before this Court as well as the Nétional Research Council adviée
that BOD, which is a critical consideration for river and lake
sewage discharges, is irrelevant in deep ocean discharges because
of the massive abundance of oxygen in the ocean which is
available to digest the solids discharged.® Henderson urges the’
Court that except for the BOD requirement, the City substantially
meets the secondary treatment regulations requirement of 85% TSS
remoVal, and a maximum of 30 mg/liter TSS. Hé is hopeful that
these undisputed scientific circumstances will persuade the EPA
to grant the waiver to the City. Therefore, Henderson opposés a

massive capital program costing billions of dollars to provide

Secbndary and/or tertiary sewage treatment which may not

ultimately be required by the EPA.

Intervenor County and future successor in interest District
oppbse approval‘of the CD for the same reasons asvthg City. But
in addition, the District argues that the CD:is a "political

disaster" because of its gross over-building of sewer capacity

24
25
26
27
28

s Natidnal Research Council, Managing Wastewater In
Coastal Urban Areas 9-10 (1993).
7 Id. at 157.

s Id. at 9-10, 56.
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and tértiary treatment capacity which the District is convinced
will be unacceptable to the numerous outlying communities which
must pay its share of the costs it entails. This, argues the
District, will jeopardize funding. ‘

The sole proponent of the CD is plaintiff U.S.A.. It
contends that the CD was in the public interest when it was

lodged with the Cburt in 1990, and it still is today, although

the plaintiff readily concedes it needs to be modified

substantially and immediately if it is approved.

Plaintiff correctly points out that the CD contains a
procedure and mechanism for modifying it by agreement, or by
Court order, as to the provisions regarding design and
construction of all treatment facilities. The CD, however, does

not contain any stated procedure or mechanism for modifying the

'requirements to build all but one satellite plant to tertiary

standards, even though most of the tertiary treated sewage must
be‘immediately dumped into the ocean. Plaintiff suggests that it
would not oppose the Court changing that aspect of the CD in the
interest of justice. |

Plaintiff insists that even though the resulting bio-mass
discharged into the Ocean would only be slightly less than is
being discharged now (since 85% removal ié now being achieved, at
40 mg/1l as opposed to 85% and 30 mg/l required) that difference
should be given substantial weight in finding that the CD is in
the public interest. Plaintiff concedes it produced no evidence

refuting extensive and impressive scientific evidence presented
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that the present ocean outfall is of increasing benefit to the
marine environment in the area of the outfall.

B. Procedufal Background

On January 31, 1990, the parties lodged the CD with this
Court. Six months later, in August, 1990, the plaintiffs.moved
for entry of the CD. However, the Court argued - to defer
consideration of the CD so that the City could run a pilot test
on Point Loma treatment, to see if it could achieve compliance
under existiné conditions if the Court were satisfied that in the
interim no harm was occurring to the marine environment.® 1In
April, 1991, after an evidentiary hearing, this Court held that
the City’s Point Loma discharge was not causing significant harm
to the balanced indigenous population surrounding the outfall
pipe.* This Court also expressed its concern over the cost of
compliance with the ' CD by noting that "regardless of the
penalties‘ imposed, the Decree, if accepted, will create
significant financial burdens for the City and those burdens will
surely be passed on to the citizens."* At thatvtime, therefore,
this Court further deferred consideration of the CD so that the
City could enter into é full planﬁ scale pilot program at Point

loma to see whether it could be brought into substantial

NN N N NN
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° Order Granting Motion to Intervene and Order re Limited
Deferral of Consideration of the Proposed Consent Decree dated
December 4, 1990, at pp. 2-3.

10 Amended Memorandum Decision dated April 19, 1991, at 3.

1t Findings of Fact and Conclusions of Law dated June 21,
1991, at 24-25.

10




bk ek e el et e
O e W = O

W 00 =1 D Or o W N e

compliance with the CWA using physical-chemical treatment

methods. The Court ordered the City, in the interim, to observe

the time milestones of the Prcpbsed CD until the Court made a

decision on its entry.** The Court modified this order on July
10, 1992, and directed. the City to procéed immediately to
construct‘ only those projects .included in a "Consumers’
Alternative?'13 pending completion of the Point Loma treatment
studies and final review of the CD.

The Point Loma Pilot Test program resulted in a substantial
improvement in treatment standards. The City achieved 85% solids
removal levels, with concentration of solids (TSS) down to 40-45
mg/liter. BOD remained in the range of 50-70 mg/liter. The

final review of the CD is now before this Court.

NN DD DN DN DN DN DN D ekl e
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12 Memorandum Decision Deferring Approval of Proposed
Partial Consent Decree dated June 18, 1991, at 9.

13 . The Consumers’ Alternative - (Alternative) was a
compromise plan designed to alter strict adherence to the CD by
requiring less action with more relaxed deadlines than the CD
before the court’s final approval or disapproval of the CD.
First, the Alternative required the North City Water Reclamation
Plant to be completed by June 30, 1998. Construction of this
plant commenced last May, two years ahead of schedule and is
anticipated to be on 1line by mid-1997, one year ahead of
schedule. Second, the Alternative required the construction of
a new Point Loma outfall extension by August 26, 1994. In
satisfaction of this, the Point Loma outfall extension began
operating in November 1993, nine months ahead of schedule.
Third, the Alternative established numerous Capital Improvement
Project deadlines for the Municipal Sewer System. Of these, the
South Chollas Trunk Sewer project was completed in July, 1993,
five months ahead of schedule, and the Morena Boulevard
Interceptor is anticipated to be completed ahead of schedule.
Lastly, the Alternative established Capital Improvement Project
deadlines for the Metropolitan Sewer System.

11
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IITI. STANDARD OF REVIEW BY DISTRICT COURT
In analyzing a proposed consent decree, a district Court

must be satisfied that it is at least fundamentally fair,

adequate, and reasonable. U.S. v. Oregon, 913 F.2d 576, 580 (9th

cir. 1990), cert. denied, 111 S.Ct. 2889 (1991). Within those

generalized criteria, the consent decree must be consistent with

congressional and public policy, in the public interest, and

confornm to applicable laws. Id.:; Williams v. Vukovich, 720 F.2d

909, 920-923 (6th Cir. 1983). The district Court is admonished
to approve or reject the decree proposed, and is not authorized

to amend it. QOfficers for Justice v. Civil Service Comm’n, 688

F.2d 615, 630 (9th cir. 1982), cert. denied, 459 U.S. 1217
(1983). 7

On the other hand, where the proposed consent decree
contains provisibns for modifying it over time to recognize

changed circumstances, it should not be rejected simply because

. some circumstances have already changed requiring early

quification of the'decree if approved.

Since it is the position of all opponents to the approval of
the CD that there have been serious and pervasive changes in
circumstances which would redﬁire, at a minimum, extensive
modifications of the CD immediately, the issue seems to be
whether the required modifications "re-write" the CD to such an
extent that the CD is essentially unrecognizable and of
questionable workability as a beginning documént.

The burden of proof in this hearing rests with any parties

12
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who oppose implementing the CcD. U.S. v. Oregon, 913 F.2d at 581.

The plaintiff and defendant City negotiated at arms léngth and_in
good faith from 1987 until the CD was lodged in January 1990.
The plaintiff is entitled to the presumption that the CD is in
the public interest and should be approved. The burden to prove.
by a_prepdnderance of the evidence that the decree is not in the
public interest resides with the defendants and ail intervenors,
since only the plaintiff wants the CD approved and implemented.
In this case, the Court finds that the burden of proof has been
sustained by the opponents of approval of the CD. 7
IV. SUMMARY .OF EVIDENCE

There are four main reasons this Court rejects the CD.
First, without the‘CD the oéeanic environment will benefit, and
it would not be benefitted more if the CD were implemented.
Second, by rejecting the CD valuable resources will be saved by
not requiring the City to over-treat biilions of gallons of
wastewater toytertiéry levels'before dumping it into the ocean.
Third, unnecesséry sludge production will be avoided. Foﬁfth,
design, construction, and operational maintenance costs will be
decreased immensely by not mandating the construction of
unnecessary new reclamation and treatment facilities.

- A. Environmental Benefitsr 7 |

The Court finds the benthic community near the new outfall
will change. The new outfall pipe reaches 4.5 miles from the
Pacific Coast to a depth of 325 feet, discharging advanced

primary treated wastewater into an ocean bottom which is more

13
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barren than the old site. This waste&ater will slightly change
the demography of the bentﬁic community as measured by the
Infaunal Trophic Index (ITI). The control group ITI taken at B-
3, a location north of the old and new outfalls, was 90. The ITI
at the old outfall was 69. There ié a likelihood that the ITI at
the new outfall will be more than 70. The EPA has previously
found that any ITI over 60 is not a significant change in the
environment. Thus, this Court finds that the expected ITI of 70
and higher at the néw‘outfail area is not a significént change in
the environment. |

Further, this Court concludes from undisputed evidence that
the expected slight change in the outfall environment will be
beneficial to the benthic community, not harmful. The new
discharge will céuse a flourishing of organisms in the barren
environment surrounding the new outfall because of the presence

of additional food for the organisms. The combination of a 20%

stronger current and a much larger plume will dissipate the

concentration of sediment over a substantially larger area.
Accordingly, the suspension feeders should be less adversely
impacted, and the rest of the cbmmunity will become more
abundant. Therefore, the Court finds the San Diego ocean outfall
discharge environment is improving presently; even without
implementation of the CD, and that approval of the CD in the name
of vprotecting the ocean environment is not .scientifically

correct.

14
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B. Wasteful Over-Treatment

The CD requires expensive over-treatment. The North City
Reclamation Plant presently under construction is scheduled to
produce 30 million gallons per day (MGD) of tertiary treated
wastewater. The initial proposed framework distribution system
will be able to deliver only about 12 MGD of this water to
reclamation water users. Thé CD wbuid require the remaining two
thirds of the tertiary wastewater to be dumped into the ocean.

Under the Consumers’ Alternative Order authorizing this
plant, the City has the option of by-passing non-usable tertiary
capacity at the end of the secondary treatment stage, and then
discharging that secondary treated wastewater into the ocean
through the Point Loma Outfall pipe. This program is the>
efficient way to spend public funds for needed sewage treatment
capacity. As more market for tertiary wastewater is reached,
ﬁore can be ﬁroduced, and lesé secondary treated wastewater will
be discharged into the ocean. All tertiary wastewater produced
will be beneficially reused.

Furthermore, the CD requires the City to produce 89 MGD
(99,680 acre feet per Year (AFY)) of tertiary reclaimed water by
2003. However, the CD only requires the beneficialvreuse of no:
less than 30,000 AFY of wastewater treated to tertiary level by
2003. Therefore, approximately 69,680 AFY of.tertiary treated
wastewater will be dumped into the ocean during and after 2003.*

Moreover, the CD only requires 50% of the tertiary treated
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1 1 MGD is equal to 1,120 AFY.
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wastewater to be reused by the year 2010. Presumably, the
remaining 50% will be dumped into the ocean indefinitely.

This dumping of tertiary wastewater into the ocean is not in

the public interest. The additional operation and maintenance.

costs alone to treat wastewater to tertiary standards will amount
to millions of dollars in a short time. The Clean Water Act only
requires secondary treatment for ocean discharge. The ¢CD
requirement that wastewater be treated to tertiary levels only to
be dumped into the ocean is wasteful‘of public funds as well as
natural resources.

Additionally, the CD contains no provisions for modification
of these tertiary treatment requirements. Specifically,
Paragraph VI(c)1l-3 requires the City to produce reclaimed water
whether or not the water can be beneficially used. These
sections do not contain provisions for modification.*® Uhleés
the CD is amended, the City would have to dump the remaining
unuééd tertiary treated wastewater into the ocean. This wasteful
dumping would not be in the public interest. |

| 'C. Sludge Production
Sludge disposal ~is an ever-present problem. If sludge

cannot be beneficially reused,*® the sludge must be dumped into

R 8 R

26
27
28

s In fact, the federal government conceded that Paragraph
VI(c)l-3 was not realistic and not in the public interest. The
federal government proposed that it could work with the City to
amend the CD in this regard. However, this amounts to
"tinkering" with the CD. This should be avoided. But even if it
were an option, it shows the immense overhaul needed for the CD
to be in the public interest. .The court disapproves this route.

e Sludge is used as fertilizer after it has been treated.

16
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landfills which will rapidly overburden the limited landfills
available. The CD will increase sludge production by at least
35%, aggravating the existing disposal dilemma. Independent of
the CD, the City is currently constructing a new state-of-the-art
sludge tfeatment facility»at NAS Miramar, whiéh will allow it to
vacate the Fiesta Island location entirely - clearly in the
public interest. But further increases in sludge production
would only add to the ultimate dispeosal problem. To the‘extent
that any increased production is not necessary, it is clearly not
in the public interest.?

D. . Satellite Facilities

The CD contemplates design and construction of at least six
satellite reclamation facilities, one South Bay Secondary
treatment plant, and the conversion of Point Loma to a secondary
treatment plant. The approximate capital cost for this in 1990
dollars was estimated at $3.5 billion, excluding financing.
Measured in accelerated costs, it was estimated to approximate $5
billion, excluding financing. The Court is not confident that
these estimates could be met.

If secondary treatment were required for Point Loma, three
options would be available for the conversion of the plaht.
First, the plant could be converted to produce from 112 to 150

MGD of secondary sewage if 1,000 linear feet of adjacent Navy
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The Court is aware that if and as population grows,
sludge production will increase. The evidence shows, however,
that the 1likely increase in growth will be less than the CD
contemplates, even if all treatment facilities are converted to
secondary or tertiary standards.
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land is made available. Second, using 1,500 feet of adjacent
Navy land, the plant could be converted to produce 180 MGD of
secondary sewage. Third, using a new method,* the plant could
possibly be converted to produce up to 195 MGD of secondary
sewage on the same 1,500 feet of Navy land. The latter two
options for conversion would ob&iously‘reduce the necessity for
as many satellite plants and would substantially decrease the
capital outlay necessary to achieve the ultimate goal of 240 MGD.

While the Navy land is not guaranteed, it appears from the
totality of the evidence that its availability is likely, but
only if the plant 1is converted to secondary treatment.
Obviously, the location; size, and number of satellite plants is
intimately tied to the ultimate decision about the Point Loma
expansion. It is likely that the ultimate solution will hardly
resemble the broad and expensive infrastructure of satellite
plahts which are mandated by the CD.

If Congress or the EPA were to issue a 301(h) waiver for the
Point Loma plant, it could be expanded to its ultimate capa¢ity
of 240 MGD of advanced primary treatment without using any
adjacent Navy land, which would obviate all bﬁt the North City
reclamation plant indefinitely. Of course, that would save the
City billions of dollars. This Court will not and should not

reject the CD on the ground that the City may obtain a 301(h)
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18 Biological Aerated Filtration (BAF) 1is a recent
variation of secondary treatment technology which may offer space
efficiency advantages, but which is still somewhat experimental
in large plant applications.
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