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EXECUTIVE SUMMARY

A significant contributor to San Diego’s $1 billion pension shortfall are special benelits
granted unlawfully to leaders of municipal labor unions. While the Internal Revenue Service has
ruled these benefits illegal, some City officials continue to seek back-door methods of funding
them.

The special perks to labor leaders have not only worsened the crisis, they were part of
deals in which pension benefits were given in exchange for reduced funding in violation of state

fiduciary law.

Evidence has been uncovered that while San Diego was failing to adequately fund the

pension plan upon which thousands of city workers depend, municipal and labor leaders were

engaged in behind-the-scenes negotiations to provide special pension increases for the union
presidents.

One perk provided to labor leaders allowed them to claim pension benefits based upon
their union salaries, a scheme that greatly inflated their pensions from the city.

So although one union leader’s city salary was $32,700, her pension was based upon her
union salary of $90,000. This single perk - one that is illegal — boosted her pension base by more
than 100 percent and added $145,000 to the city’s pension shortfall.

A similar scheme substantiaily boosted the pension base {or the president of the Fire
Fighters Union.

Yet another special benefit — one designed to retain valued city employees — was
extended to union presidents, who in some cases were no longer city employees. Finally, the city
also failed to deduct federal employment taxes for the perks, adding yet another potential burden
to the pension shortfall.

Officials proceeded to provide these perks despite legal opinions that they were unlawful.
Now the Internal Revenue Service has similarly concluded that the special benefits for union
presidents are illegal - and the city must unwind these benefits at additional cost to taxpayers.

But instead of seeking a reversal of the illegal benefits, some on the city council are
seeking new ways of funding them.



INTRODUCTION

Substantial tax issues have surfaced regarding a pension benefit program provided to
three of the City of San Diego’s (“City”) labor union presidents. City officials must take action
to bring the City and pension system’s actions within legal paramecters. The San Diego City
Attorney is issuing Interim Report No. 26 to inform officials as well as the public of the essential
facts needed to resolve the outstanding legal issues. Those City officials who are working to
circumvent the Internal Revenue Service (“IRS™) rulings should halt their efforts.

Bvidence in this report will show that over the course of more than 10 years, the creation
of the “presidential benefit” allowed the leaders of the local City unions to participate in San
Diego City Employees’ Retirements System (“SDCERS”) even though these individuals were on
leave from their City jobs and employed by the municipal union.

The evidence in this report will illustrate the evolution of the “presidential benefit” and
specifically illustrate that:

1. Ascarly as 1989, representatives of the San Diego Police Officers Association (“POA”™)
who left City employment were permitted to remain active participants of SDCERS. The
evidence will show that this agreement was never approved by the San Diego City
Council;

2. In 1996, the president of the San Diego Municipal Employees’ Association (“MEA”)
requested the same unlawful benefit that the POA received — continued participation in
SDCERS despite not being an active employee of the City;

3. The SDCERS Board of Trustees permitted the MEA president to unlawfully participate
in the SDCERS pension plan begmning in 1997,

4. The SDCERS Administrator unilaterally — without approval by the City Council —
permitted the unions to make payments into the pension system on behalf of the union
presidents;

5. In 2001, the president of the San Diego City Fire Fighters Local 145 union also sought to
inflate his future pension from the City by calculating its value based on his union pay;

6. In May 2002, the City Council agreed to allow the incumbent union presidents to inflate
their City pensions by basing them on union pay. Evidence shows this Council decision
was part of a transaction in which the union presidents agreed to use their influence to
allow the City to pay less into the pension fund than was actuarially required, in other
words under fund the plan and set the stage for has become a multi-billion dollar crisis;
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7. In 2002 the City Council also agreed to pay a portion of the unions presidents’ salary
from the City’s general fund, although union presidents work for and represent the
interests of a private labor union with interests separate from those of the City; and

8. The presidential benefit was not disclosed to members of the municipal unions and was
kept out of the municipal unions’ contracts with the City. New union presidents were not
offered the same sweetheart deal.

As discussed in the report, the U.S. Internal Revenue Service (“IRS”) reviewed the
operations of SDCERS and found the presidential benefit was not in compliance with federal
regulations governing public pension plans. In fact, in December 2007, City and SDCERS
officials agreed not to pay the union presidents these 1llegal benefits and to recover all prior
pavments. Nonetheless, certain Council members have in open session meetings expressed their
intent to allocate funds from the City’s coffers to pay the unlawful benefit to the MEA president.

This 26th Interim Report is issued to provide San Diegans with the record of how this
presidential benefit was formulated, implemented, expanded, and eventually found illegal.
Based on the evidence presented in this report, the City Attomney concludes the City of San
Diego should respect the agreement 1t siened with the IRS and refuse to pay any and all unlawlul
presidential benefits. :

.
FINDINGS BY THE U.S. INTERNAL REVENUE SERVICE

On 20 December 2007, the City and SDCERS executed a Voluntary Correction Program
Compliance Statement with the IRS. Pursuant to this agreement, the City and SDCERS admitted
that the presidential leave retirement benefit violated the Internal Revenue Code (“IRC”) and
must be retroactively reversed.

Specifically, the City and SDCERS in the 20 December 2007 agreement with the IRS
described the tax code failures associated with the presidential benefit and the remedy required
by the IRS:

Failure #4

During the plan years that ended i 1989 through 2008, the terms of the Plan provided
special retirement benefits to past and current union presidents of the San Diego
Municipal Employees’ Association, Police Officers’ Association, and Local 145, the
International Association of Fire Fighters AFL-CIO (*“Unions™) that were not permitted
by the Code, Under Code section 401(a), retirement benefits in a qualified plan can only
be provided to employees of an emplover and such benefits are generally based solely on
service with and compensation paid by such employer. Specifically, the following
probiems were noted:




(a) The Presidential Leave Program allowed former city employees who were no longer
paid employees of the Plan Sponsor to continue to participate in the Plan as active
participants and have their service as union presidents counted as credited service in
determining retirement benefits under the Plan.

(b) From 1989 through February 2004, the Plan accepted employee and employer
contributions (based upon compensation paid by the Unions) that were paid by the
Unions even though they had not adopted the Plan as participating employers.

(c) Starting in 2002, the Incumbent Presidential Program allowed compensation that was
paid to the union presidents by the Unions to be counted m the determination of
retirement benefits under the Plan, and such amounts would be combined with any other
compensation paid by the Plan Sponsor subject to a specified doliar cap.

Failure #4 (Correction)

The Plan Sponsor wili amend the Plan retroactively to remove any provisions
relating to Presidential Leave, including the Incumbent Presidential Program. The
resulting changes to the Plan will indicate that benefits and participation under the
Plan are limited to employees of the Plan Sponsor and other participating
employers that have adopted the Plan and that retirement benefits would be based
solely on paid compensation and service associated with the Plan Sponsor or other
participating employers.

In regard to any emplovee contributions that were either paid fo the Plan directly
by the Unions or derived from compensation paid by the Unions such funds wili
be returned to the affected plan participants along with accumulated interest. The
distribution of these monies will be a taxable distribution to each affected
participant and such distribution will not be subject any favorable tax treatment
under the Code. The Applicant will send a letter to each participant informing the
participant that the corrective distribution is taxable, not eligible for favorable tax
treatment and cannot be rolled over as normally allowed under Code section
402©. The Applicant also agrees that the distribution will be reported on Form
1099-R for the calendar year in which the distribution is made to the affected
participants. The Applicant will return to the Unions the employer contributions
that were paid to the Plan by the Unions.

For all impacted participants, the Applicant will recalculate their benefits under
the Plan and the Plan’s records will be updated to retlect reduced bepefits and
service credits. Retirement benefits under the Plan, including the Deferred
Retirement Option Plan (“DROP”), will be determined without using any
compensation paid by the Unions and any union service will also be disregarded
in any computations unless such service has already been purchased by the
participants under the Plan’s regular service purchasing provisions. For those
impacted participants who are in retirement status, the monthly annuity that 1s
currently being paid by the Plan will be reduced to the recalculated amount. The




Applicant wili recover any overpayments that have been paid to affected
participants via an offset against the return of employee contributions mentioned
in the preceding paragraph, by direct repayment to the Plan by the affected
participants or by a special actuarial reduction to the corrected monthly pension
benefit on a going forward basis.'

After the launch of several governmental investigations, SDCERS entered the Voluntary
Compliance program to bring all aspects of the pension system into conformity with federal tax
laws to protect the tax deferred status of the system.”

IIi.
BACKGROUND

In 1996, pension board members allowed the City to contribute less than the actuarially
determined amount in exchange for increased pension benefits, an action that contributed to the
City’s $1.4 billion pension deficit. Judie Italiano, president of the MEA, agreed to support this
untawful proposal with the assistance of her legal counsel Ann M. Smith. In the same year,
Italiano requested the City allow her to base her city pension based upon her union salary, a
scheme to inflate her pension benefits.

In October 1997, the SDCERS administrator admitted in a memorandum to the pension
board that the POA president had been ailowed to contribute to the pension based upon his union
salary since 1989. The SDCERS administrator proposed to the pension board that the MEA also
be allowed to contribute to the pension fund based upon her union salary. The administrator
further proposed that the pension board waive interest for the MEA purchase of service credits
for past years. Although the City Municipal Code was amended to permit union presidents to buy
service credits while on presidential leave, the change did not mention that contributions could
be made based upon the union salaries.

In January 2001, Ronald Saathoff, president of the San Diego City Fire Fighters Local
145 union, also requested that he receive a pension from the City based upon his union pay. In
May 2002 the City Council, despite the clearly unlawful nature of the transaction, agreed to
allow the incumbent union presidents to calculate their city pensions based on their union pay.
This Council decision was part of a transaction in which the union presidents agreed to use their
influence to get the SDCERS board to allow the City to pay Jess into the pension system than
actuarially reguired. These acts have led to criminal charges by both state and federal law
enforcement authorities.

The City and SDCERS, as part of the IRS action of December 2007, agreed “to remove
any provisions relating to Presidential Leave, including the Incumbent President Program.”™

!

''12 July 2005 SDCERS original Voluntary Compliance Program filing, Exhibit 1.

2

12 July 2005 SDCERS original Voluntary Compliance Program filing, Exhibit 1.



However, members of the City Council are now exploring the possibility of paying Ms.
[taliano’s presidential leave benefit from other City funds.®

The City Council on 8 January 2008 voted to hire an outside attorney to bring the City
into conformity with the IRS Compliance Order. At the City Council meeting, Ann Smith, the
attorney representing Ms. Italinao, stated that the City’s outside attorney handling tax issues with
the IRS order should identify a way to pay Ms. Italiano the illegal presidential benefit. Ms. Smith
stated:

And I am expecting that vou will get the kind of legal advice that will fead you to
the right path of resolution so that the best outcome is achieved not only for the
City, its taxpayers and all City employees, for each of the individuals who have
been so grossly mistreated by the way this has been handled and by the
outcome...And I hope thereafter you will give advice to your counsel directly or
through your mayor that you expect all aspects of this compliance statement be
examined, to be questioned, to be tested, and to be resolved in a manner that is
fair to everyone including the people that are the most directly and most adversely
impacted.

In response to Ms. Smith, Council member Jim Madaffer stated at the 8 January 2008 meeting
that he would work to see that Ms. Italiano receive her president benefits. Madaffer stated:

I just want to say to Ms. Smith, I think, without revealing any confidences from
closed sesston, the language of the motion that you see before you, I believe,
embodies the spirit of many of your comments. And certainly speaking as myself,
as a member of the Council, I don’t think | would wish upon anybody the trauma
that Ms. Haliano and the others must be going through with respect to this. At
least from my standpoint, T will certainly pledge that we are going to do
everything we can to make it right.

Madaffer, in effect, told Ms. Smith that he would attempt to have Ms. Italiano receive the
presidential benefit from the City just days after the IRS issued a ruling that the presidential
benefit was illegal according to federal tax codes.

Iv.

POLICE OFFICERS ASSOCIATION
PRESIDENTIAL LEAVE MEMORANDUM

* Internal Revenue Service Voluntary Correction Program Compliance Statement pp. 2-3, Exhibit 2.

* Council President Scott Peters, without the consent of the City Attorney which is required under Charter § 40,
calendared a City Council agenda item to “Authorize the Mayor to negotiate an amendment to the current agreement
with Foley and Lardner, outside fegal counsel, for the sole purpose of reviewing and advising the Mayor and City
Council on legal issues associated with the elimination of the Presidential Leave Progzam pension benefits m
response to the IRS Vohuntary Correction Program Cempliance Statement,” See Request for Council Action dated
22 January 2008 signed by Elizabeth Kinsley, Exlhibit 3.



A 17 February 1989 memorandum from then-SDCERS Retirement Administrator
Lawrence Grissom described the Presidential Leave Program in terms materially different from
what the program became by late 2002. The 17 February 1989 memorandum, written to the City
Auditor and Comptroller, stated that the Presidential Leave program was “an approved leave
and, as such, buy back is covered by Municipal Code Section 24.0313.”

The 17 February 1989 memorandum noted that employees on approved leave could buy
back pension credits covering the period of their absence. They were required to request the buy
back within 60 days of their return to City employment. As provided in Municipal Code
§24.0313, the memorandum described the cost to buy back service credits for employees acting
as union presidents and who were on leave from City service for varying periods of time:

PERIODS OF ONE YEAR OR LESS. Employee must pay the amount of
employee contribution, plus interest, only. 'The City pickup is a portion of the
employee contribution paid on behalf of the employee and is, thus, a part of the
employee contribution.

PERIODS IN EXCESS OF ONE YEAR. Employee must pay the employee
contributions described above, and, in addition, must pay the employer
contribution.’

Mr. Grissom described in his February 1989 memorandum an agreement that had been
reached that would allow employees on presidential leave to pay their contributions on a pay-
period-by-pay-period basis prospectively:

We agreed that employees on presidential leave would be allowed to pay their
contributions on a pay-period-by-pay-period basis, prospectively.”

The memorandum did not state, however, that employees on presidential leave would be
allowed to contribute to the pension an amount based upon their higher union salaries.
Handwritten notes on one copy of the 17 February 989 memorandum suggest that the
understanding was just the opposite — that the contribution was to be based solely on the union
president’s former City salary. Those handwritten notes state:

1. What salary and position is the contribution buy back based on?®
2. At what salary 1s the benefit based on?

® 17 February 1989 Presidential Leave Memerandum from Lawrence Grissom to Ed Ryan, Exhibit 4.

¢ 17 February 1989 Presidential Leave Memerandum from Lawrence Grissom to Iid Ryan, Exhibit 4.

17 February 1989 Presidential Leave Memorandum from Lawrence Grissom to Iid Ryan, Exhibit 4.

¥ The quoted sentence may say “their” instead of “the.” This memorandum with the hand written notes came from
former City Auditor Ed Ryan.



ANSWER
1. The position left and returned to, not the union position.
2. 7What did we already do with Ron Newman and Harry Eastus.

Further, the 17 February 1989 memorandum stated that contributions would be based
upon the provisions of Municipal Code § 24.0313:

The basis for the calculation of these contributions will be exactly as described
above; i.e., employer contributions will not be charged for the first year, but will
for any period over one year.”

Municipal Code § 24,0313 did not provide for the union employer to set the contribution amount
for payment to the pension fund. Using union salaries as the base of their pension calculations
oreatly inflated the amount they would receive in retirement. The memorandum stated that this
arrangement was “applicable to other emplovee organization ;:)residf:lrlts.”10 Mr. Grissom offered,
“T will volunteer to handle communicating this to those individuals and organizations,” referring
to the other unions and their presidents.

V.

MUNICIPAL EMPLOYEES® ASSOCIATION
PRESIDENT JUDITH R. ITALIANO

Documents show that MEA President Judith R. Italiano contacted SDCERS staff in 1996
to request that she be allowed to contribute to the pension plan on the basis of her union-
determined and union-paid salary, which far exceeded her compensation as a city employee. A 9
October 1997 memorandum written by SDCERS Administrator Lawrence Grissom stated that
Ms, Ttaliano “contacted Staff on this issue in 1996 ... 7"

This information is corroborated by Ms. ltaliano’s legal counsel, Ann M. Smith. Ms.
Smith voluntarily testified in the criminal proceedings brought by the District Attorney against,
among others, various MEA representatives. Ms. Smith testified that some time during 1996,
Ms, Italiano became aware that the president of the Police Officers Association has been allowed
by the City to continue to participate in the pension plan and inflate their potential benefits by
using their higher union salaries.'”

? 17 February 1989 Presidential Leave Memorandum from Lawrence Grissom to Ed Ryan, Exhibit 4.

' }7 February 1989 Presidential Leave Memorandum from Lawrence Grissom to Ed Ryan, Exhibit 4,

[ . . . .
"' 9 October 1997 Memorandum from Lawrence B. Grissom to Retirement Board Via Business Procedures
Commiuttee, Exhibif 5.

" Transcript People v. Lexin pp. 1967-1968, Exhibit 6.



Ms. Smith testified that after Ms. Italiano informed the City she knew of this arrangement
for the POA, the City agreed to permit “Ms. Italiano to begin to participate again in the SDCERS
plan and to make contributions based on her unton-paid salary, which was what the POA was
doing ... "

To be sure, the granting of the presidential leave benefit to Ms. Italiano was a
contradiction of City policy. A 25 July 1997 memorandum from Ms. lialiano to Labor Relations
Manager Cathy Lexin noted that former Deputy City Attorney John Kaheny had previously
advised her that she could not participate in the pension plan:

In August of 1986 I requested a lcave of absence to perform the duties of MEA’s
President on a full time basis. At the time of that leave, MEA’s General Manager,
Dick Barker, made a request to the Labor Relations office that [ be allowed to
continue my City benefits while on leave and that arrangements be made for
payment. The response from the Labor Relations office, which cited Attorney
John Kaheny, was that there were no provisions to allow for this type of
arrangement and the appearance of allowing someone to continue benefits while
being compensated by the union might be seen as a “misuse or gift of public
funds” (a phrase that Kaheny was famous for)."*

Despite the City policy, Ms. Italiano was able to convince the City to give her the
Presidential Leave benefit. Ms. Smith testified there “was at least (sic) two ordinances adopted
that related to the new improvements in the pension plan that came out of the whole MP-1 set of
issues, and “‘there was at least a line item reference in that ordinance that allowed the union
president to participate.”'*

Although Ms. Smith testified that Ms. Italiano learned the POA president had been
permitted to participate in the City pension plan based upon union salary a document dated 18
March 2005 suggests the date was late 1995 or early 1996."¢

Ordinance No. 18383, adopted 25 February 1997, added language to Municipal Code
§24.0201 that allowed employees on presidential ieave to pay into the pension fund."” However
that ordinance, as amended, did not allow for future pensions to be inflated by allowing for the
union presidents’ contributions to the pension system to be based upon union salaries. Thus, this
ordinance did not change the City’s policy of basing pensions only on City salaries.

" Franscript Peeple v. Lexin pp. 1969, Exhibit 6.

425 Tuly 1997 Memorandum from Judie Italiano to Cathy Lexin, Exhibit 7; see alse 21 August 1997 Memorandum
from Judie Italiano to Larry Grissom, Exhibit 8.

" Transeript People v. Lexin pp. 1970, Exhibit 6.
" 18 March 2005 History of Pension Benefit For Elected MEA President, prepared by Ann M. Smith, Exhibit 61.

" City of San Diego Ordinance No. 18383, Exhibit 9.
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Therefore, Ms. Smith’s testimony provided no legal justification for Ms. Italiano’s
pension contributions to be based on her union salary.

Union salaries cannot be used for pension purposes because the MEA and POA are not
employers participating in the City’s pension plan. Internal Revenue Code § 401(a) states that
retirement benefits can be provided only to employees of a plan sponsor. This 1s a very basic
rule of the Internal Revenue Code. The unions in question have notf been and are not qualified
plan sponsors of SDCERS. Therefore, union employees cannot participate in SDCERS.

For example, if you are not receiving a salary from the company that is the sponsor of a
pension plan, why would you have any expectation of receiving a pension from that plan?

The answer is - you wouldn’t. That is why, in her testimony in the criminal case, Ms.
Smith was unable to identify any legal opimion to support Ms. lfaliano’s position that she shouid
be able to use her union employment to earn pension benefits from the City’s pension plan.

Unable to find any law to support their position, Ms. Smith and Ms. Italiano ignored the
law and argued that Ms. Italiano was entitled to an increase in her pension as a matter of equity,
even though the benefit was illegal. Ms. Smith explained that the participation of the POA
president in the City’s pension plan, raised a question of unequal treatment:

And that raised the red flag that an ineguity had occurred and that what had been
granted to POA’s president had been denied to MEA’s president, and that issue
was brought to the City for redress. 1

Ms. Smith, however, did not explain why such participation in the pension plan by union
presidents did not raise a legal red flag, one that signaled the arrangement she was seeking would
result in a clear violation of basic tax law. In other words, Ms. Italiano and Ms. Smith were
keenly sensitive to issues of fairness but not the legality of this matter.

VI

MUNICIPAL CODE CHANGED TO ALLOW
UNION PRESIDENTS TO PAY INTO PENSION PLAN

The timing of Ms. Italiano’s request to be treated “fairly” also likely played a role in the
decision to allow her to use her union salary to inflate her pension benefits. In 1996, the year she
asked to contribute to the pension based upon her union salary, Ms, ltaliano agreed on behalf of
the MEA to support the unlawful transaction in which increased pension benefits were
exchanged for decreased City pension contributions.'” In fact, Ms. Italiano was a signatory to a
5 June 1996 agreement to support the uniawful transaction, an agreement that planted the seeds

¥ Transcript People v. Lexin pp. 1967-1968, Exhibit 6.

" See San Diego City Attorney Interim Report 6, See sandiegocityattorney.org.
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of the pension crisis.” Ms. Smith represented the MEA in the negotiations that resulted in the 5

June 1996 agreement signed by Ms. Italiano.”’

In the criminal trial testimony, Ms. Smith admitted that the provision that allowed union
presidents to contribute to the pension based upon their union salary had come out of the “whole
MP-1 set of issues.”* The MP-1 agreement originated from discussions among the President of
SDCERS, the San Diego City Manager, and the administrator of SDCERS.*

Ina 17 May 1996 letter, Ms. Smith wrote on behalf of the MEA and made it clear to the
City that the MEA was facing “scepticism (sic) and distrust” from Its members over “tampering
with funding methods related to the retirement system.” MEA leaders, Ms. Smith went on to say,
wouldn’t seek to win support for changing funding methods — which would lead to underfunding
and financial peril for the pension plan - without significant increases in pension benefit levels
for general members, along with other improvements.”*

In sum, the relevant documents and admissions by Ms. Smith suggest that the agreement
to allow union presidents to contribute to the pension plan based upon their union salary was tied
to the agreement to allow the city to make decreased contributions to the pension plan.

However, it appears that the feature allowing union presidents to make pension
contributions to the pension plan based upon union salaries was omitted from the change made to
Municipal Code § 24.0201. As drafted, the new Municipal Code § 24.0201 did not specify that
union presidents could pay into the pension based upon their union salaries. In fact, Ms. Smuth
testified in the criminal proceeding that the first time the procedure was memortalized in writing
for the benefit of Ms. Italiano, as MEA president, was in 2002.%

If the Municipal Code did not allow Ms. Italiano and the other union presidents to use
their union salary for pension purposes, how did it come to be?

It appears that a 9 October 1997 memorandum from Lawrence Grissom to the Retirement
Board circumvented the Municipal Code. The purpose of this memorandum was to support Ms.
Italiano’s request to allow her the ability to buy pension service credits for all the years she had
been away from City service and serving {ull time as MEA’s president.

* 5 June 1996 Management Proposal to MEA for a FY 98 Extension of MOU, Exhibit 10.

2t 17 May 1996 Ann M. Smith letter to Cathy Lexin, Exhibit 11.

* Transcript People v. Lexin pp. 1970, Exhibit 6.

¥ Several investigations have established that City and pension officials who participated in the making of MP-}
violated state laws. See generally San Diego City Attorney Interim Report 6, See sandiegocityattorney.org.  See also
Kroll Report pp. 1-2; 88-89, 91,93, Exhibits 12; SDCERS outside legal counsel also concluded that MP-1 violated
applicable faw, 13 May 2004 Sehzer Caplan Legal Opinion p. 28, Exhibit 13.

* 17 May 1996 Ann M. Smith letter to Cathy Lexin, Exhibit 11.

? Transcript People v. Lexin pp. 1970, Exhibit 6.
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Ms. Italiano also requested that SDCERS waive $19,805.00 n interest, which was duc on
the service credits she sought to purchase.

In the 9 October 1997 memorandum, Mr. Grissom explained that the POA president has
been allowed to participate in the pension based upon his union salary:

In 1989, the then President of POA was allowed to purchase service credit in
CERS though the normatl process for purchasing LWOP service. In addition, the
POA was allowed to pay normal retirement contributions, both employee and
emplover, on behalf of its President on an ongoing basis. These contributions are
based on the age at enrollment into CERS and the salary received as President.
This procedure has been in place since 1989.°

In that same memorandum, Mr. Grissom also refers to a request that Ms. Italiano made
for similar treatment at some time prior to 1989. This request was denied. Mr. Grissom noted
that Ms. Italiano had again contacted staff on the issue in 1996 and that “ensuing discussions
resulted in purchase cost calculations” and the request that SDCERS waive the interest cost for
Ms. Italiano’s buy back. Mr. Grissom told the pension board it had “the authority to waive as
requested, should you elect to do 0.7

One authority cited by Mr. Grissom was that in the past there had been a City Council
waiver of interest on service credit purchases.”

Although Mr. Grissom provided what amounted fo legal advice to the board that it had
the authority to waive the interest for Ms. Italiano, no such legal advice from the City Attorney’s
office or from SDCERS legal counsel, Loraine Chapin (also indicted) and Roxanne Parks,
appeared on the record of the pension board meeting of 17 October 1997, when the interest
waiver was considered by the board.”’

Both of these lawyers, Ms, Chapin (now indicted for her alleged involvement in 2002
increased benefits for decreased contributions transaction) and Ms. Parks, were in attendance at
this meeting according to the 17 October 1997 pension board minutes.*’

% 9 October 1997 Memerandum from Lawrence B. Grissom to Retirement Board Via Business Procedures

Committee, Exhibit 5.

¥ 9 October 1997 Memorandum from Lawrence B. Grissom to Retirement Board Via Business Procedures
Commitiee, Exhibit 5.

17 October 1997 Transeript of SDCERS board meeting, Exhibit 14; SDCERS has been requested to provide any
such warvers by public records request from the San Diego City Atforney’s office.

* 17 October 1997 SDCERS Board meeting minutes, p. 12, Exhibit 13,

17 October 1997 SDCERS Board meeting minutes, p. 12, Exhibit 5.

12



Mr. Saathoff (indicted for criminal charges), a SDCERS Board Trustee, made the motion
to approve the interest waiver for Ms. Italiano. He stated that, “the City Manager’s office
supports this request.”™' Also in attendance were Assistant City Auditor Terri Webster (indicted
for eriminal charges) and MEA representative John Torres (indicted for criminal charges).”
Needless to say, Mr. Saathoff’s motion was approved — and the interest was waived on benefits
illegally granted in the first place.

VIL

DEPUTY CITY ATTORNEY THERESA MCATEER
QUESTIONED USE OF UNION SALARY FOR SETTING PENSIONS

This section will discuss a series of communications between City officials in the
Auditor’s Office, the Labor Relations Office, the City Attorney’s Office and SDCERS officials.
Evidence illustrates that as late as 2001, City officials were unsure if any legislative body
actually approved the practice of allowing unions to contribute to the pension system based on
the union president’s salary.

On 8 January 2001, Ron Saathoff requested the City’s Labor Relations Manager permit
him to participate in the City’s pension plan based in part on his union salary.”

On 19 January 2001, Terri Webster sent a memo to Deputy City Attormney Theresa
McAteer that inquired about allowing union presidents to contribute to the pension based on their
union salaries. Ms. Webster was puzzied because the practice had not been “documented
anywhere or authorized by the City Council” and allowed “a one year high of another employer.”
Webster wrote:

Larry advised that it has been past practice (at least for 6-7 years), for MEA and
POA ... not documented anywhere or authorized by the City Councii to have the
Unions pay the City the employers and employees contributions based on their
UNION salary. Therefore in Judy’s case she will most likely retire at 55 (next
years?), and her benefit will be based on her union salary $90,000 (?) without
even coming back to the City at her $40,000 CAII (?) salary. So her retirement
will be based on a one year high of another employer.*

*' 17 October 1997 SDCERS Board meeting minutes, p. 12, Exhibit 15
17 October 1997 SDCERS Board meeting minutes, p. 1, Exhibit 15.
8 January 2001 letter from Ron Saathoff to Dan Kelty, Exhibit 16.

* 19 January 2001 e-mai} from Terri Webster to Teresa McAteer, Exhibit 17.
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