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1. 
BACKGROUND 

General Dynamics, a military contractor, formerly operated an industrial facility 
on a 242-acre parcel of land neighboring City-owned Montgomery Field airport. The 
company, which once employed 7,000 at the Kearny Mesa site, closed the facility and 
began working on plans to develop the land for commercial and industrial use. 

On 2 December 1997, the San Diego City Council approved a plan submitted by 
General Dy~lamics to develop a high-density, mixed-use retail, commercial and industrial 
busilless park.' Specifically. a plan was approved to construct a series of complexes to 
include retail stores, office buildings, and industrial or manuhcturing centers. The 
project, called New Century Center, essentially split the parcel into two parts. The project 
designated the western 85 acres for up to 1.4 million square feet of retail, entertainment 
and commercial land uses. The eastern 158 acres of the property was zoned to permit the 
construction of up to 3 million square feet of industrial and business park land uses.l T'he 
project, as approved, also included plans for road, public amenities, the retention of seven 
acres for Missile Park and four acres for a ve r~~a l  pool conservation area. 

In 1998, General Dynamics sold the New Century project to LNR Kearny Mesa 
111c.. a subsidiary of Lennar Partners. 

LNR Kearny Mesa proposed changes to the project, which was then named “Sari 
Diego Spectrum." The change to the pro-ject opened up the potential for multi-residelitial 
housing on the project site. Zoning maps were changed to permit constructio~~ of 448 
units of multi-residential housing and another 550 units in a separate portion of the 
pro-ject. bringing the total number of residential units to 998. These cl~anges were 
approved by the City on 3 October 20O(1.' 

As a result of the liousing crisis in the City of San D i e g ~ , ~  the City encouraged 
develop~nent of more afirdable housing at San Diego Spectrum. 

In December 2000, Sunroad Enterprises purchased 40 acres of land from ~emar . '  
Sunroad Centrum? Partners submitted an applicatior~ in February 200 1 to build 570 

I Minutes of the 2 Decetnbet- 1997 meeting of the San Diego City Council. (Exhibit 1) 

? 

See at Id 

? Minutes of the 3 October 2000 meeting of the Sari Diego City Council. (Exhibit 2) 

4 Branscornb, Leslie Wolf; "San Diego lags U.S. in home ownersl~ip"; San Diego Unlon-Tribune; 
23 May 200 1 .  (Exhibit 3) 

9 

Potter, Matt. "Breaking Stories: Aaron's Gold." Son Diego Reader.. 1 February 2007. (Exhibit 4) 



additional Iiousing units." According to the proposal, the increased dwelling units 
required Sunroad to provide 3.42 acres of land for park space and fund its design and 
construction. The City Council approved the clianges on 29 Jainuary 2002. 

Sunroad submitted another series of proposed changes to what was now called the 
Sunroad Centrum project late in 2002 to increase the residential component by another 
570 units. The proposal included an item that, if approved by City Council, would require 
Sunroad to increase tlie amount of affordable housing units from 10 percent to 20 percent 
of the 570 units.' Sunroad's proposal to increase the residential component of the overall 
development was forwarded directly to the Mayor's office in January 2002 .9he  
proposal was approved at the 12 November 2002 meeting of the City Council by a vote 
of 8-to-o.~ 

Two years later, at the 10 February 2004 meeting of the San Diego City Council, 
then-Mayor Dick Murphy announced that the leadership of Sunroad Enterprises pledged 
a donati011 of $1 million to the City to buy a helicopter for San Diego's Regional Fire and 

10 Rescue Helicopter Program. According to the Surrroad Foundation. a subsidiary of 
Sunroad Enterprises, ""Over the next five years, for every car sold at Toyota Chula Vista. 
Pacific Honda, Kearny Mesa Ford, Scion Chula Vista, Kearny Mesa Infiniti, Kearny 
Mesa Subaru, Kearny Mesa Hyundai, Kearny Mesa Kia and Toyota California, every 
boat slip rented at Sunroad Resort Marina and evely round of golf sold at Maderas Golf 
Club, Sunroad will make a donation to the fund."' ' 

Meanwhile, the Sunroad Centmix construction project contilaued to move through 
the City's plannillg processes. On 23 January 2006, Deputy City Engineer Lee Helines 
sent a memorandum to City Clerk Elizabeth Maiand stating that the prqject had been 
approved. The meino stated: 

The City Engineer has examined [sic] and states that lie can make the 
necessary i'indings to approve the final map 'Sunroad B - 

6 23 January 2002 C!ty of San Diego Manager's Report No 02-1 9 Subject "Sui~road at San 
Drego Spectrum - Inrtlatlon of a Development Agreement Amendments Council Distrlct 6 Process Five " 
(Exhrb~t 5) 

6 November 2002 City of San D~ego Manager's Report No 02-257 Sublect "Sunroad at San 
Diego Spectrum - Amendments to the Progress Guide and General Plan. Keari~y Mesa Comlniinlty Plan, 
new Century Center Master Plan, Developi??ent Standards, and Dcstgn Manual, Alncnd~nents to the 
General Dyna~n~cs  Development Agreement. and a Rezone Council District 6 Process 5 " ( E x h ~ b ~ t  6) 

8 24 January 2002 and 25 January 2002 letters from S~~nroad  attorney Paul Robinson to Mayor's 
office. (Exhibits 7 and 8) 

9 Minutes of the 12 Nove~nber 2002 meeting of the San Diego Clty Council. The n~ceting mtnutes 
reflect what Council member Scott Peters was absent for the vote on the Sunroad proposal. (Exhibit 9) 

10 h4inutes of the 10 February 3004 meeting of the Sari Diego City Council. (Exhibit 10) 

I I Sunroad Foundation announcement. Source: ~~~u~w.su~~roadfoundation.oraiindex.htm. (Exhibit I I )  



Promenade.. .Specifically, the City Engineer has caused the map to be 
examined and has made the fhllowilig findings: 

(1) The map substantially conforms to the approved tentative map, and 
any approved alterations thereof and ally conditions of approval 
imposed with said tentative map. 

(2) The map complies with the provisions of the Subdivision Map Act and 
any local ordina~~ces applicable at the time of approval of the tentative 
map. 

(3) The map is technically correct. 12 

The maps included with the memorandum outline the lot sizes and the easements 
required for public anlenities such as electrical work and lighting. The final zoning map 
was approved by the San Diego City Council on 6 February 2006." 

Something, however, went wrong in the planning and development process. The 
project led to construction of a 180-foot building that has been deemed a hazard by the 
FAA and a threat to the safety of pilots. This report will detail how representatives of the 
City of San Diego repeatedly ignored warnings that the building was too high and did not 
heed warnings from state and federal oversight agencies that the building was a "hazard" 
to the safety of pilots, and later misled the public about the process. 

PART I: 
SUNROAD CENTRUM BUILT IN VfOLATldPW OF FEDERAL AND 

STATE SAFETY CODES 

Sunsoad officials had been made aware of the FAA concer-ns about the height of 
tile Centrurn 12 building in early April 2006. Centrurn 12 architect Dan Muncll 
forwarded an e-mail to Sunroad officials on 3 April 2006 explairti~~g that FAA 
Obstruction Evaluator Karen McDonald would be making an "obstruction evaluation" of 
the Ce~~t rum 12 building.I4 The e-mail and related response from a Su~road official 
provided as follows: 

I2 23 January 2006 mernorandurn from Lee Hennes, Deputy Crty Eng~neer, to El~zabeth Maland, 
C ~ t y  Clerk Subject "Approval of the final map 'Sunroad 5 - Promenade" (Exhlblt 12) 

i i Minutes of the G February 2006 meeting of tlze San Diego City Council. (Exhibit 13) 

14 3 April 2006 e-mail fro111 Dan Much, architect for Sunroad. to Aaron Feld~nan, owner of Sunroad 
Enterprises. and Tom Story, V ~ c e  President of Development for Sunroad Enterprises. Subject: regarding 
Gentrum, FAA Obstruction Evaluation. (cc's and e-mail addresses omitted). (Exhibit 14). 



From: Dan Mullch 
Sent: Monday, April 03, 2006 1:20 PM 
To: Dan Feldman; Tom Story; Craig Bachmal~n 
Subject: Centrurn, FAA Obstruction Evaluation 

All- 
I spoke with John Cluz this morning and asked him if Centruin was 
reviewed and approved by the airport authority or FAA. Apparently, no 
such review took place. in speaking with Jeannette Temple briefly, he 
stated that if such a review was necessary, they would I~ave caught it soon 
after we submitted. He didn't kinow why the FAA would be getting 
ir\,va!ved this kite in the game, and recjuested 1 try to find ozt what 
triggered their review. 

I then spoke with Karen McDonald with the FAA Obstruction Evaluation 
Dept. She explained that this process started a couple weeks ago when a 
letter from a "col~cemed citizen" crossed her desk, inquiring as to whether 
t l ~ e  project they read about in the newspaper had been reviewed for its 
impact on the circling procedures for Montgomery.. . 

So even though the building doesn't meet the standard criteria triggering 
FAA review, they have requested we submit the project so that they can 
issue an official "airs~ace determination" in order to appease Joe 
Citizen." 

As anticipated, tlze FAA issued a Presumed Hazard letter on 24 ~ p r i i  2006 to 
Sunroad Enterprises because the Centrum 12 building planned to stand 180 feet tall 
would have "an adverse impact on the published circling illstruinent flight procedures 
utilized at Montgomery ~ield."""he FAA letter advised the "'maximum acceptable 
height of the structure at this site is 160 feet above tlne ground."'7 After. receiving notice 
that the Centrum 12 office building was a presumed hazard, Sunroad executives 
continued to construct the buildilig to 180 feet. 

When City officials foulid out about the ""Presumed I-lazard Notice"' on 19 June 
2006, San Diego City Planning Department Planner Tait Galloway iniiirmed senior 
offjcials in the City's Development Services Departn~ent of the FAA"s hazard warning 

I S  See at Id 

16 24 April 2006 FAA Notlce of Presumed Hazard (Exh~bit 15) 20 June 2006 e-ma11 from Karen 
McDonald, Air Traffic A~rspace Speclalist for the FAA (Exhibit 16) 

17 20 june 2006 e-mail Erom FAA Hazard Evaluator Karen McDonald to Dan Munch, Sunroad 
Arch~tect, and Crag Bacchman, V ~ c e  Pres~dent of Construction for Sunroad, Subject "2006-AWP-1638- 
OE. Carbon copled Kelley Broughton, Deputy Drrector of the Ctty's Development Servlces Deparfment, 
and T a ~ t  Galloway, Planner for the C ~ t y  of San Dtego, Bruce Beard, James Machado, Kev~n Haggerty, and 
Errc Nelson, ~epresentatlve of thecounty of San Dtego ( E x h ~ b ~ t  17) 



regarding the Centrum 12 office building: Galloway issued the followi~~g e-mail to his 
senior officials in the City's Development Services Department: 

From: Tait Galloway 
To : Halbert, Gary; Broughton, Kelly 
Date: 6/19/2006 12:30 PM 
Subject: FAA Issue w1Sunroads Centrum I2 (PTS 64541) 

In response to the voicemail that Kelly forwarded to me concerning the 
FAA, the FAA has a significant issue with Sunroads Centrum 12 pro-ject 
in Kearny Mesa concerning the building's lieigl~t. 

The proposed project is a 12 story (180 ft) 306,000 sq. ft. office building. 
It appears that the project is currently in SCR (PTS 64541) and a building 
permit is being inspected (PTS 8408 1). 

The FAA wants the building height reduced to 160 ft as stated in a Letter to 
the project applicant. Also, the FAA has requested to me that the other 
proposed projects near this project [sic] to be submitted to the FAA. 

This proposed project would affect flight operations at Montgomery and 
affect the City's ability to receive future FAA funding ibr Montgomery. 18 

The FAA, meanwhile, sent Sunroad officials another letter that stated the plan for 
the Centruln 12 building at 180 feet was a l~azard. The second Determinatiol~ of Hazard 
was sent to Sunroad on 20 .tune 2006 by the FAA: 

Subsequent to the issuance of our letter, it has come to the attention of the 
FAA that this buiIding is under construct~on. After the 60 days has eiapsed 
from April 24.2006, with no resolution of the issue, our office will be in a 
position to issue a Deterlnination of Hazard to Air Navigation for any 
height greater than 160 feet above the ground for this aeronautical study 
2006-AWP-1638-0~. '~ 

18 19 June 2006 memorandum from Tait Galloway to Gaq, Halbert and Kelly Broughton R e  FAA 
Issue w/Sunroads Centrum 12. (Exhibit 18) 

I9 20 June 2006 e-ma11 from FAA Ha7ard Evaluator Karen McDonald to Dan Munch, Sunroad 
Architect, and Craig Bacchrnan, Vice President of Co~~struct~on for Sunroad, Subject "2006-AWP-1638- 
OE, Carbon copled Kelley Broughton, Deputy Dlrector of the C~ty's  Developinent Servlces Department, 
and Talt Galloway, Planner for the C ~ t y  of San D~ego, Bruce Beard. James Machado, Icevln Haggei-ty, and 
Erlc heison, representative of thecounty of San Dlego (See Exh~bit 17) 



On the same day that Sunroad officials received this second warning, company 
officials agreed to the 160-foot height limit in a statement to the FAA. Craig Bachma~m, 
director of construction operations for Sunroad. stated in a letter to the FAA that: 

[Wle agree to the I60 foot height specified in your letter of April 24,2006 
which stated that we and the FAA needed to reach a resolution not later 
than 60 days from the date of your letter.20 

Gary Halbert, Director of the City's Development Services Department, also 
understood the building was going to be limited to the 160-fo~t  height. Ha1ber.t said in an 
interview that a Sunroad attorney stated specifically that the building would be 
constructed to the lower height. Halbert said that after receiving this information, he then 
notified his inimediate superiors, including Jim Waring. According to the interview 
report: 

The first time that Cary Halbert can recall hearing about a height issue 
with this project was in late May or June 2006. Tait Galloway had 
informed him of a phone call he received from the FAA stating that the 
Sunroad project encroached on the air space buffer zone and this was 
going to be listed as a 'presumed hazard.' Sunroad had a fully vested 
agreement with the city of San Diego, which was permitted by the city.. . . 

Cary IlaIbert slated that in .Tulle 2006, he attended an Airport Terniinal 
Advisory Group (ATAG) meeting with Barbara Lichman, who is an 
attorney working for Sunroad on this project. Gary Halbert was informed 
by Ms. Lichman that 'Sunroad would agree to halt construction on the 
building at 160 feet.'. . .Gary Halbert told others in DSD and his boss (Jim 
Waring) that Sunroad would stop at 160 feet and he assumed illat the 
problem was solved." 

According to Jim Fiaring's schedule, be held a meeting between 11 :I 5 a.m. and 1 I :30 
a.m. with Gary Halbel-t on 20 June 2006. 'I'be notes of the meeting state, "per 

A few days later, Sunroad filed a new Form 7460- 1. an FAA permit application. 
'The docurncnt subn3itted to the FAA by Sunroad stated the Gentrum 12 building would 
have a ..masimum height of 160." l3 

2 0  20 June 2006 letter from Crarg Bachmann, Director of construct lor^ Operations for Sunroad, to 
Federal Avratlon Adln~nistrat~on Air Traffic Division (Exhtblt 19) 

2 1 3 1 May 2007. telephonic interview of witness: Gary l-lalbert; Interview conducted by Vince 
delalvrontaigne; Interview Topic: Sunroad Project. (Exhib~t 20). 

22 20 June 2006 meeting calendar of Jiin Waring. (Exhibit 21) 

23 22 June 2006 FAA Form 7460-1 filing by Sunroad. (Exhibit 22). 



The FAA issued a Determination of No Hazard to Air Navigation letter to 
Sunroad on 27 June 2006 for its application for Centruin 12 at 160 feet.24 1n other words. 
the FAA approved the building at the 160-foot level. 

Meanwhile, officials from the City's Development Services Department ('DSDD") 
and the City Attorney's Office continued to conlmunicate to ensure the building height 
would not go above 160 feet. Mr. Calloway expressed this understanding in a 29 June 
2006 e-mail to Mr. Halbert and Deputy City Attorney David Miller. Galloway wrote: 

Sunroad's attorney Barbara Lickman contacted me this afternoon 
concerning the outcome of our meeting this afternoon.. .She commented 
that the appIicant will hold the structure to 160 ft. pending the outcome of 
a new aeronautical 

Mr. IIalbert then forwarded this information to high-ranking City officials including 
Kelly Broughton and Jiin Waring, in a carbon copied e-mail. Mr. Galloway sent another 
e-mail to superiors at the Development Services Department to alert thein that Sunroad 
received approval from the FAA to build to 160 feet. 

The Centrum 12 project has been issued a building permit.. .Barbara 
Lichman. aviation attorney representing Sunroads [sic] specifically for this 
issue indicated that the construction crane for Centrum 12 recently 
received approval from the FAA to exceed 160 ft for construction 
purposes and that Sunroads [sic] will not exceed the 160 ft pending the 
outcon~e of a new FAA evaluation.. . l will keep you informed as more 
information is available. 26 

At tl~is point, City officials were on notice that the Sunroad Centrun2 building would be 
constructed at the 160-foot height. 

As a result of this understanding, the City's De\?elopment Services Depadment 
issued a permit for the '"unmad Gentrum - 12 Klg" on 7 Juiy 2006." The permit 

24 27 June 2006 FAA Deterrni~iation of No  Hazard to Air Navigation letter issued to Sunroad. 
(Exhibit 23). 

25 29 June 2006 e-mat! from Tall Galloway, Clty Pia~~ilner, to Dav~d Mlller, Deputy Ctty Attorney, 
Subject "Spectrum Sunroad Cel-itrum 12", Carbon copred Gal31 Halbert Dlrector of the Development 
Services Department (Exhib~t 24) 

20 6 July 2008 e-mail from Tait Galioway to Mike Tussey; Subject: "Re: ATAG IJpdate 1 Sunroads 
Spectrum" . Carbon copied: Gary Halbert, Kelley Brougl~ton, David Miller. (Exhibit 25). 

17 7 Juiy 2007; Building Permit approving construction of Sunroad Centrum 12. (Exhibit 26) 



provided for: "Building Permit for the construction of a twelve (12) story, 306,000 sq. ft. 
commercial office bui~ding.~" The permit did not specify a height. 

Sunroad also filed a Suppleinental Notice, or a subsequent permit application, to 
the FAA on 26 July 2006 which sought approval to construct the Centrum 12 building to 
180 feet.29 

Mr. Galloway received a phone call froni Sunroad's attorney to notify tlie City the 
company had re-applied with the FAA to coiistruct the building to 180 feet.'%alioway 
sentan e-mail to his superiors at DSD to notify them of the potential problems with the 
FAA and tlie airport if Su~iroad built to 180 feet. Galloway wrote: 

Mavil~g spoken with Barbara Lichnan yesterday, it is my understanding 
that Surmads [sic] resubmitted the Centrum 12 project to the FAA for an 
airspace evaluation and that the FAA made the same determination as 
prior: that building's height at 180 ft would affect the instminent circling 
procedures at Montgomery Field and the FAA recommended a building 
height of 160 ft.3' 

Galloway indicated in the e-mail that despite the FAA hazard warning, Sunroad would 
construct the building to 180 feet, thereby disrupting flight operations at the airport. 
Galloway wrote: 

Barbara indicated that Sunroads [sic] is planning to proceed as permitted 
and that they are attempting to schedule a meeting with you and David to 
discuss the issue in more detail. If they proceed as permitted, ~t is my 
uiiderstanding that the FAA will issue a notice of hazard for the project 
and will lime to aniend the circling procedures for Montgomery ~ield."  

Mr. Brougliton, Deputy Director of DSD, then asked City persollnel to begin brwardirzg 
11 

information about the Sunroad issue to Mr. Wariiig."" City Planner John Cruz responded 

28 See at id 

29 26 July 2006 Supplemental Notice fi-om George Willianls on behalf of Sunroad for the Centrum 
12 building. 26 J~liy 2006, 7460-1 for ASN: 2006-AWP-460 1 -OE. (Exhibit 27). 

10 27 Juiy 2006 e-ma11 from Tait Galioway to Gar) Halbert. Subject ""Sunloads Centrum 12". 
Carbon copled David Miller, Ket~h Greer, ICelly Broughton, and Mihe Westlake ( E x h ~ b ~ t  28) 

3 I See at id 

12 See a: id. 

31 28 Juiy 2006 e-mail from Kelley Broughton to John Cruz; Subject: "Re: Sunroad Centrun - 14 
Substantial Confom~ance Review". (Exhibit 29). 



that Mr. Waring had been involved in the issue and that he had hosted a meeting with 
Sunroad officials. Mr. Cruz wrote: 

Yes, Jim Waring has been involved. Tn fact, he recently (witliiii the last 
month or two) led a meeting between Sunroad and SDG&E that was 
attended by the bigwigs of Sunroad, attorneys for SDG&E, Gary 
[Halbert], Bob Manis, Jeannette, and myself.34 

As illustrated by this conimunication, high-level planning and development officials at 
tlie City were aware of the issues with the Sunroad building. 

The FAA issued a Determinatio~i of Hazard Ietter to Sunroad on 1 1 August 2006 
in response to the application to construct the Centrum 12 building to 180 feet. In the 
correspondence, the FAA included a separate letter that chided the company for its failure 
to comply: 

The FAA attempted to negotiate with the sponsor to reduce the lieight of 
tl-le structure. The original first filing by the sponsor at the same location 
and height was issued a presumed hazard negotiation letter advising the 
sponsor of the aeronautical instrument procedure impacts. The sponsor 
responded with a second filing lowering the structure height to the 
required acceptable height. The second filing was issued a determination 
of no hazard. This Chird filing increased tile structure Iieight to the originai 

sponsor's representative advised the FAA by submission of FAA '7446-2, 
that the structure had reached its greatest height on the same day as tlie 
third filing. 

Therefore, it is determined that the structure has a substantial adverse 
effect on the safe and efficient utilizatiol~ of the navigable airspace by 
aircraft and is a hazard to air navigation. 3 5 

14 28 Jul j  2006 e-mail from John Cruz to Kelly Broughton. (Exhibit 30). 

3 5 I 1 August 2006 FAA Detern~ination of Hazard to Air Navigation Ietter issued to Sunroad. 
(Exhibit 3 1 ). 



City staff met with Sunroad officials on 1 I August 2006 to discuss the issue. 
According to meeting notes taken by Mr. Galloway. Sunroad officials stated that the 
building was constructed to 180 feet regardless of the FAA hazard letter." Tom Story, 
Vice President of Developinent for Sunroad, told City staff at the meeting, "Structure is 
up; floor are poured."37 Sunroad's attorney, Barbara Lichmm, stated that once the 
building is complete above the FAA"s hazard level, the FAA can simply lift the hazard 
level to accommodate the new building. Ms. Lichman stated, "Once there is a hazard. the 
FAA changes operation procedures then it is no longer a hazard.. .FAA has no land use 

,.38 authority, so they strong!y try to protect the surfaces. According to the meeting notes, 
Ms. Lichnlan the11 explained that the FAA was already considering a height restriction 
change. Ms. Lichnian stated: "FAA is considering modifying the Part 77 
regulations.. T h e  proposed change to the Part 77 regulation could address this issue."39 
hdr. Galloway also reported what occurred at the 11 August 2006 meeting in an e-mail to 
DSD a ~ ~ d  plamilig department officials. Mr. Gallosvay wrote: 

At Tom Story's request, Keith Greer, David Miller and I met with Toni 
Story, Barbara Lich~nan (aviation attorney), Tom Kamman (airspace 
expert) to broadly discuss option for the Sunroads [sic] Centrum pro-ject. 
The Centrum 12 project recently topped out at 180 ft. The FAA has issued 
a ~iotice of hazard for the cent run^ 12 building since it affects the 
instrument procedures for the circling minimums (see attached). Barbara 
and Tom Kamman agreed to study recently proposed changes to the Part 
77 regulations used by the FAA.. . 40 

This is the first meeting where any discussion occurred about changing the FAA's Part 77 
regulations to allow the Sunroad building to stand at 180 feet. 

Another meeting was held between City and Sunroad officials on 5 September 
2006, but no resolution was reached on the hazards. 

?6 I I August 2006 meeting notes of Tait Gallo\vay, Subject "Meetmg w ~ t h  Sunroad to D~scuss the 
Centrum I'roject", Attendees I<elth Greer (C~ty), Tait Galloway (City), Dav~d M~tler (City Attorney), Tarn 
Story (Sunroad), Barbara Licl~inan (Sunroad Attorney), Torn Kamrnan (Sunroad Aviat~or~ Consultant) 
(Exi~ibrt 32) 

? 7 See at Id. 

7 8 See at id 

3 0  See at id 

40 1 1  August 2006 e-mail from Tait GalIowaj/, Senior Planner for the City, to Kelly Broughton, 
Deputy Dlrector of the City's Development Serv~ces Department, Subject "Sunroads [sic] Centrum 12 & 
14", Carbon copted to Dav~d  Mrller, John Cruz, Kerth Greer, M ~ h e  Westlaite (Exhibit 33) 



At this point, the California Depai-tment of Transportation (Caltrans) became 
involved. Jeff Brown, aviation safety officer for Caltrans, sent a letter to Sunroad on 14 
September 2006 to notify the company the height of the 180-foot building violated state 
permitting and safety codes:4' 

It lias come to attention of the California Department of Transportation 
(Department), Division of Aeronautics, that the Sunroad Centruin 1 
building is under construction and already at its maximum height of 180 
feet above ground level. . . 

As detailed in the FAA Airspace Deterinination referenced above, the 
Centrum 1 building penetrates the H~rizontal Surface, as defined in 
Section 77.25(a) of FAR Part 77. 

Until you receive a permit From Department, it is unlawful for you to 
proceed with construction. Section 2 10 19 of the PUC outlines potential 
pxnishment for related violations."' 

This letter. which was carbon copied to City officials, put both Sunroad and the City on 
notice that the building under construction was violating state codes. 

The next day, Deputy City Attorney David Miller contacted Chris Ferrell, official 
at the California Department of Transportation, to discuss whether the 180-foot tall 
Sunroad 12 building was a public nuisance. Mr. Miller wrote: 

I would love to schedule a meeting to discuss these buiidiiigs. It is my 
opinion that both proposals. as well as the one that has already reached its 
maximum height, are 'public nuisances' and a danger to the health and 
safety of the people on the ground and in the air. My review of the 
Development Agreen~ent does not indicate that the developer has any 
vested rights to build a specific height, nor violate the Part 77 horizontal 
surfaces .4' 

The public nuisance theory could have allowed the City to order the co~zstruction to stop 
on the par& sf the building that stood in violation of state and federal codes. 

41 1.4 September 2006 letter from Jeff Brown, Aviation Safety Officer for Caltrans, to Craig 
Rach~~lann, Vice President of Construction for Sunroad Enterprises; Carbon copied to Mike Tussey. City of 
Sar~ Diego Airports Director, Sar~ Diego Aiports Advisory Committee, David Miller, Deputy City 
Attorney, San Diego Regional Airport Authority, FAA, AWP 622. (Exhibit 34) 

42 See at Id 

41 15 September 2006 e-mail from David Mil2er. Deputy City Attorney for the City, to Chris Eerrell, 
representative of the Califomla Department of Transportation, Subject: "Su~iroads Spectrum Buildings - 
Montgolnery Field". (Exhibit 35). 



sun road"^ attorney, Ms. Lichman, responded with a letter to Caltrans on I8 
September 2006 that stated that "Caltrans is Acting In Excess of its Jurisdiction in 
Attempting" to enforce the FAA codes and that "aviation concerns must be balanced with 
a recognition of the right of the City of San Diego to make plans for development within 

3'44 its own jurisdiction.. . . In other words, Ms. Lichman told Caltrans to mind its own 
business. 

It was not long before Caltrans responded that the construction of the building 
remained in violation of Public Utilities Codes. Caltrans sent a letter to Sunroad dated 19 
September 2006 which stated: 

The position stated in our !etter sf September 14, 2006 to Sunroad 
Enterprises remains the same. The construction of the Sunroad Centrum 1 
Building is a vioiation of PUC Section 21659(a). Without issuance of a 
permit by the Departn~ent, continued construction of any part of tlie 
building that exceeds 160 feet above ground level is unlawful.. . . 

If construction in violation of PUC Section 21 659 proceeds, you are 
proceeding at your own risk, as you have been notified of the 
Department's position. Additionally, if an aircraft accident occurs at the 
site of the Sunroad Centrurn 1 Building because of this PUC violation, you 
are assuming all liability for the accident.45 

It is important to note that high ranking officials of the City of Sail Diego were carbon 
copied on this letter, including: Milte Tussey, Airports Director, City of San Diego; San 
Diego Airpor-ts Advisory Committee; Bill Anderson, Director. San Diego Planning 8L 
Co~nmunity I~~vestlnellt Department; San Diego Regional Airport Authority. 

Sunroad's attorney. Ms. Lich~na~i, responded to Caltrans on 3 October 2006 in a 
peculiar letter. Ms. 1,ichrnan wrote that Sunroad would fill out tlie permits required by 
Galtrans: 

44 18 Septeinber 2006 letter froin Barbara I,ichamn, attorney fro Sunroad, to Jeff Brown. Aviat~on 
Safety Officer for the Department of Transportation, Subject "Re Sunroad Centrum", Carbon Copled to 
Sail Diego Airports Adv~sory Coininittee. Bill Anderson, Director, San Diego Planning & Co~nmun~ty  
investment Department. Tatt Galloway, Mlke Tussey, Dnector, Clty of San Diego A~rports, Davld Miller, 
San Diego City Attorney, Tom Story, VP Development, Sunroad Enterpnses, Craig Bachmann, Director of 
Coristructton, Sunroad Enterpnses (Exh~bit 36) 

4 5 
20 Septeinber 2006 letter froin Jeff Brown, aviatlon cafety officer for CalTrans, to Barbara 

L~chman, attorney representrns Sunroad, Carbon copied to Mlhe Tucse)!, Airports D~rector. C ~ t y  of Sai? 
Diego, San Dlego Atrports Advisory Committee, David M ~ i l e ~ ,  Attorney, C ~ t y  of San D~cgo, Talt 
G a l l o ~ ~ a y  Senior Planner, C ~ t y  of San Diego, 8111 Anderson, Dlrectoi, San D~ego Plannlng 8i Colnrnunity 
I~~vestment Department, San Diego Regional All-port Authority, Tom Story, Vice Presideilt Developi~-~ent, 
Sunroad Enterpnses, Crarg Bacl~inann, Director of Construction, Sunroad Enterprises, FAA. AU'P 622 
(Exl~tbrt 37) 



Sunroad, in an effort to answer Caltran's [sic] concerns, will agree to 
apply for the permit specified in Public Utilities Code tj 2 1 659.46 

Ms. Lichman also demanded a copy of the permit from Caltrans and stated if Caltrans 
failed to respond to Sunroad's permit application within 10 days, then Sunroad will 
consider the building coinplia~it with all codes, coiisider the building legal and move on 
with construction. Ms. Lichma~l wrote: 

In order to comply, Sunroad reiterates its request, originally made in its 
September I 8  response to Mr. Brown, for a permit application and a copy 
of Caltrans' regulations implementing 5 21659. Sunroad's goal is achieve 
consistency with all local. state 2nd Federal regulations. If Caltrar~s does 

added).47 

It did not take long for Caltrans to respond. Mr. Browii, Aviation Safety Officer 
for Caltrans, wrote a letter to Sunroad on 13 October 2006 which stated tlie company 
nust  comply with the rules, that Sunroad may use a letter format to apply and that 
Sunroad cannot set the deadline for Caltrans response. Specifically, the letter stated: 

Please submit the full permit request within 10 days of receipt of this 
letter. so that we may continue to expeditiously handle this matter. 

Upon receipt of the request for a permit, the Department will review the 
submitted material. If the Department approves the request, a permit letter 
authorizing the construction will be issued.. . 

The Department also takes issue with your ultimatum stating Sunroad 
must proceed if you do not have a response from the Departn~ent within 
10 business days. There is no pal? of PUC Section 21 659 authorizing self- 
imposed deadlines regarding the validity and applicatioi~ of the statute, 

46 3 October 2006 letter froin Barbara Lichman, counsel for Sunroad Enterprises, to Mary Frederick, 
Director of the California Departlnent of Transportation Division of Aeronautics; Subject: "Re: Sunroad 
Centrum; Carbon copied to: Mike Tussey, Airport Director for the City of San Diego; San Diego Airport 
Advisory Coiltinittee; David Miller, Deputy City Attorney for the City; 'Fait Galloway, Senior Planner for 
the City; Bill Anderson: Director of San Diego Planning & Community Investment Department; San Diego 
Regional Airport Authority; Tom Story, Vice President of Deveiop~nent for Sunroad Enterprises; Craig 
Bachmann. Director of Coi~struction for Sunroad Enterprises; FAA, AWP 622. (Exhibit 38) 

47 See at id. 



and you do not have the authority to dictate arbitrary deadline upon a State 
48 agency. 

Meanwhile, the San Diego Airports Advisory Committee" ("SDAAC") discussed 
the Sunroad building at a meeting and voted to support the FAA's hazard determination. 
The SDAAC sent a letter to Mayor Sanders outlining its position on 12 October 2006. 
The letter stated: 

On October 1 o'", 2006, at the regular meeting of tlie San Diego Airports 
Advisory Committee, the following motion was made.. . 

Resoked that the hirpsrts Advisory Comn~ittee inform the Mayor's office 
with a copy to the Galtrans Division of Aeronautics that the AAC supports 
Caltrans in withholding of a permit to construct a hazard to air navigation 
within one-n~ile of Mo~ltgomery Field.' 

THE MOTION PASSED 9-1." 

It is clear from these letters, e-mails, interviews, and meeting notes that City 
officials in all levels of the bureaucracy were on notice of the significant probleins 
resulting from Sunroad's construction of tlie 180-foot buildilzg in violation of state and 
federal codes. 

48 13 October 2006 letter from Jeff R. Brown, Aviation Safety Officer for Caltrans, to Barbara 
Lichman, Counsel for Sunroad; Carbon copied to: hdilte Tusseji, Ailpor? Director for the City of San Diego; 
§an Diego Airport Advisory Committee; David Miller, Deputy City Attorney for the City; Carmen Brock, 
Deputy City Attoiney for the City; Tait Galloway, Senior Planner for the City; Rill Anderson, Director of 
Sat? Diego Planr~ing 8r Comn~unity Investment Departtnent: San Diego Regional Airport Authority; Tom 
Story, Vice President of Development for Sunroad Enterprises: Craig Bacl.rmann: Director of Construction 
for Sunroad Enterprises; and FAA, AWP 622. (Exhibit 39). 

49 Tile primary purpose of tile City of San Diego '4irports Advisory Corninittee is to provide 
advocacy for San Diego General Aviation as an integral part of the total aviation system. The Advisory 
Coinmittee is charged with the responsibility of studying major aviation issues, specifically regarding 
Montgomery and Brown Field Airports, San Diego Airports Division staff, or Advisory Committee 
members. The Advisory Committee specifically is charged with providing the Airports staff with 
recornmendations regarding Brown and Montgomery Airports. The Airpolts Advisory Committee shall 
provide recommendations on matters related to aviation planning, airport development, proposals, and 
policies. (~:/~.ivww.sa1~di~~o~govia~r~01tsiaacide~~ri~~tion.sht1~11) 

50 12 October 2006 memorandum from the San Diego Airports Advisory Committee to Mayor Jerry 
Sanders; Subject: AIRPORT ADVISORY COMMITTEE MEETING RESOLUTIONS"; Carbon copied to 
Mike Tussey, Deputy Director of Airports; Caltrans Division of Aeronautics, Jeff Brown; Development 
Services, Jo11n Cruz; AAC Members. (Exhibit 40). 



The City Attorney's Office sent a formal request on 16 October 2006 to Mr. 
Waring, Deputy Chief of the Land Use and Economic Development for the City, to issue 
a "Stop Work Order" to prohibit all work on the portion of the building standing in 
violation of the 160-foot lieiglit restriction. Deputy City Attorney David Miller sent the e- 
mail request to Mr. Waring and stated: 

The City Attorney, Michael Aguirre, requests that tlie Developmelit 
Services Department of the City of San Diego immediately issues [sic] a 
'Stop YJor!: Qrder' for the above referenced building [Sumoad Centrum 
~ u i i d i n ~  I], as continued construction is in violation of PUC section 
21659 and Federal Aviation Regulation (FAR) Part 77 Obstruction 
Standards. More importantly, the current height of the building, 180', 
poses a risk to human life both in the air and on the road.. . 

As a 'Public Nuisance,' the City map take immediate action to abate.. . 

Following the issuance of the 'Stop Work Order,' the City Attorney's 
Office requests tliat a permit revocation hearing be scl~eduled pursuant to 
tlie San Diego Municipal Code.. . 5 1 

Mr. Warilig did not respond to the request. 

The San Diego City Attorney's Office doubled its effort and on 19 October 2006 
sent a letter to Mr. Waring that stated the City had a duty to prevent public nuisances 
involving threats to public safety in and around airports and advised that work om the 
building be stopped. Tlie letter stated: 

Under California Governmelit Code section 50485.2, the City has a duty 
to prevent the creation of any hazard to air navigation using the police 
powers of the City. California Government Code section 504485.2 reads 
in relevant part: 

It is hereby found that an airport hazard elidangers the lives and property 
of users of the airport and of occupants of land in the vicinity and also. if 
of the obstruction type, in effect reduces the size of the area available for 
the lallding. taking off and lnaneuvering of the aircraft . . . it is therefore 
necessary in the interest of the p~~bI ic  healtfi, public safety, and general 

5 1 16 October 2006 e-111a:l from Davtd Miller, Deputy C ~ t j  attorney for the C~ty ,  to Jlrn Waring, 
Deputy Chief of the Land Use and Econom~c Development for the C ~ t y  Subject "Sunroad Spectrum 
Bu~idmg I", Carbon copled to Abbe Wolfsheimer, Deputy City Attorney, Carmen Brock, Deputy C ~ t y  
Attorney tor the C ~ t y ,  Chris NTon~s Deputy C ~ t y  Attorney, Karen Heumann. Assistant City Attorney for 
the C~ty ,  ICelly Broughton, Deputy Dlrector of the City's Developinent Servlces Department, Shirley 
Edwards, Deputy C ~ t y  Attorney (Exh~blt 41) 



welfare that the creation or establishment of airport hazards be prevented 
by appropriate exercise of the police power.. . . 52 

Mr. Waring did not respond to this request from the City Attorney's Office. 

Meanwhile, Sunroad Attorney Lichrnan continued to exchange coil-espondence 
with Caltrans officials. Ms. Lichman sent a letter to Caltrans on 24 October 2006 that 
clarified that Sunroad would not comply with the Caltrans permitting procedure: 

Based on the above, Sunroad must decline to subject itself to Caltrans' 
unfettered discretion. Suiiroad remains willing, as always, lo apply for a 
permit pfirsuant to Public CTftli'lies Code 6 21659 at any point in time in 
wi~ich Caltrans call provide Sunroad with properly enacted regulations for 
governing Caltrans' decision to grant or deny the permit.j3 

This is the first communication where Sunroad unequivocally stated that it would not 
follow permitting guidelines as established by Caltrans. 

Caltrans later sent a letter to the City Attorney's office that sought assistance in its 
attempt to enforce state codes. Gary Cathey, Chief of Airports for Caltrans, sent a letter to 
the City Attorney's Office on 25 October 2006 that stressed the need for a Stop Work 
Order on the building. The letter stated: 

The Depai-tment confirms its prior position requesting that the City take 
action regarding the subject construction with violates both State and 
federal recommendations.. ..In this case, the height of the building that 
Sunroad Enterprises is constructing is not only a nuisance, but a hazard 
and an obstruction, thus violating the applicable Governme~lt Code 
sections and the Sate Aeronautics Act. The Department requests that the 
City continue to in~volte the 'Stop Work Order', and move forward with 
the revocation proceedings. 

Also, the Department requests that it receive all applicable   lot ices 
regarding the 'Stop Work Order' and the revocation proceedings, as the 

52 19 October 2005 letter from San Drego City Attorney letter to Jim War~ng, Deputy Ch~ef  of the 
Land IJse and Economrc Deveiopn~ent for the C ~ t y  (Exhlblr 42 

5 3  24 October 2006 letter from Barbara Liclxnan. counsel for Sunroad, to Jeff R.  Brown, Aviation 
Safety Officer for Caltrans; Subject: "Sunroad Centrut11 2 - Perrnit Application Pursuant to Public Ufilirics 
Code 6 2 21 659; Carbon copied to: Marcella Escobar-Eck, Director of the City's Develop~netlt Services 
Department; Bill Anderson, Director of San Diego Planning & Community Investment Department; Tait 
Galloway, Senior Pianner for the City; Mike Tussey, Airport Director for the City of San Diego; Bruce 
Behrens, Chief Counsel of Caltrans; Tort1 Story, Vice President of Developlnent for Sunroad Enterprises; 
Craig Bachmann, Director of Construction for Sunroad Enterprises. (Exhibit 43). 



Departnie~it would like the opportuliity to intervene and participate in the 
subject  hearing^.'^ 

Based on this letter, Caltrans concurred with the need to issue the Stop Work Order and 
prohibit additional work on the portioii of the Sunroad building in violation of state and 
federal codes. 

Sunroad Attorney Lichman, issued a letter to the City on 26 October 2006 that 
stated that the City had no right to stop construction on the 180-foot building. Ms. 
Lichllan cited what she perceived as a lack of authority by FAA and Caltrans to regulate 
land use issues. Ms. Lichliian wrote: 

The City cannot be seen now to attempt to halt a planned, approved, and 
vested project.. .on the sole ground of an FAA determination expIicitly 
inapplicable to the control of Iand use, the impact of which, if any, has 
been remedied by a change in operations that more than acco~ninodates 
the height of all Centrum pla~med buildings, and which effectively 
eliminates all issues of safety of 'air navigation' or 'tlie efficient 
utilization of navigable airspace by aircraft', the FAA's sole cl-rarge." 

This statenient is crucial. Ms. Lichnian, in effect, stated that because Sunroad was 
working to change the height limits with the FAA,'~ the City could not enforce the FAA 
hazard letters. Ms. Ljchman's letter continued: 

Rather than accepting the assertions of staff at Caltrans and the FAA, the 
City Attorney should be seeking to ensure that the full iong-estabiished 
prerogatives of the City's land use authority are respected.57 

'This comment, equally as insolent, requests that the City Attorney disregard the 
recom~nendativns of state and federal regulatory agencies and act to pursue the 
developers' Iand use project. Ms Lichman continued: 

54 25 October 2006 letter from Gary Cathey, Chtef of the Caltrans Office of Airports, to Office of the 
City Attorney, City of San Diego Subject "Re Sunroad Centr urn Bullding Stop Work Order " ( E x h ~ b ~ t  
44) 
5 s 26 Octobe~ 2006 letler from Barbara L~chman, counsel for Sunroad, to Dav~d M~ller, Deputy Cit), 
Attorney for the City Subject "Re Sunroad Centrum Building, I Reqponse to Rcquest for 'Stop Work' 
Or der" (Exi~rbrt 45) -- 

56 See Exhibits 28, 32 and 33 referencing a series of e-mails and meeting between Sunroad and Clty 
officials. in these lneetlngs Sunroad stated that it would begin research and asse~nble a proposal for to the 
FAA to raise the height restrictions in the areas surrounding Montgo~nery Field. 

57 26 October 2006 letter from Barbara Lichman, counsel for Sunroad, to David Miller, Deputy City 
Attorney for the City. Subject: "Re: Sunroad Centrum Building 1 - Response to Request for 'Stop Work' 
Order". (Exhibit 45-) 



In liglit of these facts, and the vast weight of applicable law, it is 
Sui~road's position that any attempt to halt coi~struction for Centrum 12 
would subject the City to potential legal action, including, but not limited 
to, claims for breach of its Development Agreement and for the taking of 
its property, claims amply demoilstrated by the facts. Therefore, the 
Sunroad requests that the City refrain from taking enforcement action.. . 58 

Finally, Sunroad threatened litigation if tlie City complied with the then-current 
recommendation of state and federal regulators and issued the Stop Work Order. 

The City's Development Services Department issued a Stop Work Notice on 27 
October 2006 which applied to the top 17 feet of the Sunroad Centrum 12 building:59 

This is a stop work i~otice regarding the top seventeen feet of this 
structure. No work is to be done in this section of the structure until 
authorized by the department. FAA regulations must be clarified prior to 
continuing construction of the structure previously mentioned abovee6' 

At this point, the work on tlie top 17 feet of the Sunroad building was ordered to cease. 

Shortly after the order was issued, Caltrans wrote a letter to the Marcella Escobar-Eck, 
then-Director of the City's Development Services Departme~it, whicli stated that the Stop 
Work Notice was insufficient and chided City staff for delaying its issuance. The letter 
stated: 

AIthough release of the Notice appears to have been ullnecessarily 
delayed, the Departmellt appreciated the fact the City took this essential 
step. However, we must address several problems with the Notice. 

Our first concern is the Notice only states TAA reguiatlons must be 
clarified prior to the continuing coristructio~i of the structure'. We remind 
you that the construction of this structure is a violation of Cali-fomia 
Public Utilities Code (PUC) Section 2 1659. This violation was made clear 
to the City in the City Attorney's letter dated October 19, 2006, and in our 
letters to tlie developer or the developer's attorney dated September 14, 
2006, September 29,2006, and October 13, 2006, copies of wI~ich were 

58 See at Id 

5 '1 27 October 2006 City of San Diega Deveiopmc~z: Service Notice to Stop Work. (Exhibit 46) 

60 See at Id. 



provided to City Land Use and Economic Development Department staff 
either directly or via e-mail.6' 

Crucially, Caltrans stated that the Stop Work Order was issued only in reference to the 
FAA Code. This, of course, was the code that Sunroad proposed to have changed by the 
FAA.'~ Caltrans pointed out that the Stop Work Order did not reference the PUC Code 
violation. The letter continued: 

Additionally, the Notice stipulates that no work is to be done in the top 
seventeen feet of the structure.. . Any constructio~l over 160 feet is a 
violation of PUC 21659. That means any construction in the top twenty 
faat -,, _ _ t ~ . -  I LIL ~-, . ; iqi .-~ 11111 . aouId consti~titc a hazard and be a violation of Statc 
law.6" 

Here, Caltrans stated that tlie Stop Work Order did not cover the part of the building that 
was in violation of FAA and PUG codes. In other words, Caltrans said that tile Stop Work 
Order fell short of achieving the ob-jective. 

On 14 November 2006. Sunroad Vice President for Development Toni Story 
appeared before the City of San Diego Airports Advisory Conlmittee at a public meeting 
held at the Montgomery Field Airport Lobby. According to the meeting minutes, Mr. 
Story admitted that Sunroad had kl~owingly decided not to amend the building plans for 
the Centrum 12 building to the 160-foot height, as requested to the FAA. According to 
the meeting minutes: 

Tom Story, Vice President for Developmetit of Sunroad Enterprises, said 
that when it became known that 180 feet was go in^ to be a hazard, thev 
cortsidered stopping at 160 feet but they ~vould have had to redraw the 
plans. They decided not to amend the plans out of financial consideration. 
Sua~road's rights are fully vested. IHe believes the hazard is mitigated 
througli the NOTAM and by raising the approach minimums. Mr. Story 
stated that the project was in full conlpliance wit11 the City requirements. 
(emphasis added)64 

61 9 Noveinber 2006 letter from Jeff R Brown, Av~a t~on  Safety Officer for Caltrans. to Marcella 
Escobar-bck, Blrector of the Clty's Developmei?t Services Department Carbon copled to David Miller, 
I3eputy C ~ l y  Attorney for the City, and Carmen Brock, Deputy City Attorney for the C ~ t y  (Exh~brt 47) 

52 See Exhibits 28. 32 and 33 referencing a series of e-malls and meeting between Sunroad and GI@ 
offic~als I n  these ineetings Sunroad stated that it would begin research and assemble a proposai for to the 
FAA to raise the he~ght restrictions in the areas surround~ng Moi~tgomery Fjeid 

63 9 November 2006 letter from Jeff R. Brown, Aviation Safety Officer for Caltrans, to Marcella 
Escobar-Eck. Director of the C~ty ' s  Development Services Department. Carbon copied to: David Miller, 
Deputy Clty Attorney for the Clty, and Carmen Brock, Deputy City Attorney for the City (Exhibit 47) 

64 14 November 2006 City of Sari Diego Airports Advisory Colnrnittee Minutes Montgo~nery Field Airport 
Lobby (Exl~ibit 66). 



Mr. Waring, Deputy Chief of Land Use and Economic Develop~nellt for the City, was 
also present at the meeting and stated that he believed the permit that was issued for the 
building was legal. He noted, however, that individuals need to keep an open mind about 
the land uses surrounding airports. 

Mr. Wariilg began discussion on the Sunroad project by saying that he 
believes the City was acting in conformance to existing regulations and 
policy when it issued the building permit for the 12 story building. 
Balance needs to be found when considering competing issues around 
airports. Many FAA restrictions preclude non aviation land uses that could 
-.. &,-- p o  UbL rcvcimc for the City. KSv'heii land is scare, land uses zeed to be 
intensi fied.6" 

Mr. Waring, in effect; turned the conversation from protecting the interest of the City in 
an oncoming battle with a developer to discussing ways to bring in revenue to the City. 
h4ost curiously, Mr. Waring chose to broach the subject with an organization that 
previously voted to support the FAA's position. 

g f .  SUNROAD REQUESTS LIFTING STOP WORK ORDER FOR SUNROAD BIJILDINC 

ft was not long before Sunroad officials began to lobby City officials to allow 
work on top of the Centrum 12 building to continue. Mr. Story issued a letter to Ms. 
Escobar-Eck, then-Director of the City's Development Services Department, on 21 
Noven~ber 2006 which requested authorization from Development Services "to complete 
the roof' of Centrum 12 in order "to protect the existing and in-progress construction 
work and materials that are being installed in the lower 60 feet of the building to avoid 

L L 

further delay of our project.""" The letter requested the City's approvai to allow Sunroad 
to complete nine tasks on the top 20 feet of the building that included fire proofing the 
elevator per~thouse; framing the elevator penthouse, installing of roofing at penthouse and 
building, and more." Mr. Story described this work as " w i n t e r i z i ~ ~ ~ . " ~ ~  

Meanwl~iie, for the first time, an attorney representing Caltrans sent a letter to 
Sunroad's legal representative to reaffirm Galtrans' position that the Code violation 

65 See at id 
00 21 Noveinher 2006 letter from Tom Story, V ~ c e  President of Develop~nent for Sunroad 
Enterprises. to Joe Harris, Ch~ef  B u ~ l d ~ n g  l~~spector for the C ~ t y  of San D~ego, Subject "Re Centrurn 12 
Office Tower, 8260 Spectrum Center Blvd", Carbon copied Marcella Eccobar-Eck, D~rector of the Clty's 
Development Servrces Department (Exhrb~t  48) 

57 See at id. 

68 See at Id. 



remained because the building was still standing at 180 feet. The letter, sent 011 27 
Noa~ernber 2006, stated: 

The Depai-tment stands firm in its positioii that the proposed constructioii 
of the Sunroad Centrum project violated Public Utilities Code, Section 
21659, as height of the building is not only an obstruction, but has been 
determined to be hazardous to navigable airspace as well.. . 

Thus, Sunroad Centrum's current position, which is simply to take 120 

action is not acceptable, nor a viable option.69 

It was becoming increasingly clear that Caltra~~s was net going to back off its position on 
tlie building lieight. 

Sunroad took a different approach and attempted to open negotiations with Mr. 
Waring on how to let tile building stay. The City received a letter on 28 November 2006 
from another attorney hired by Sunroad. The attorney, Steven M. Strauss, submitted a 
prcposal to have the City iift the "Stop Work ~ r d e r . " ~ ~ )  Mr. Strauss took the oppoi-tunity 
in the letter to expand on a plan that had been outlined briefly with City employees in an 
earlier meeting.7' Specifically, Mr. Strauss stated that Sunroad sought the City's 
assistance in requesting "the FAA to permanently change circling minimums to Runway 
28R to accommodate the Building." Mr. Strauss stated that, as part of tlie proposal, 
Sunroad offered to install landing devices to assist pilot navigation for airplane landings. 
Per Mr. Strauss' proposal, in exchange for Sunroad's role in lobbying the FAA and the 
installation of the aviation navigation equipment, the City must agree to immediately lift 
the Stop Work Order. It is crucial to note the letter was not addressed or carbon copied to 
the City Attorney. 

During tliis same time period, Ms. Llchrnan sent a letter to Mr. Wariiig that 
outlined a plan similar to what was proposed by Mr. Strauss. Ms. I,ichrnaii5s pian 
proposed to have Sunroad lobby the FAA to lift tlie height restriction and il~iplenient 

69 27 November 2006 letter fi-om Raiyn Bain. attorney for Caltrans, to Barbara Lichman, attorney f o r  
Sunroad Enterprises; Subject: "Re: Sunroad Centrum - Comptiar~ce With Public Utilities Code $ 2 1659. 
(Exhibit 49). 

70 28 November 2006 iettet from Steven Strauss, attorney for Sunroad. to Jnn War~ng, Deput) Chief 
of Land Ure and Economic Development for the C ~ t y ,  Subject "Re Appeal by Sunroad Enterpriser of 
Stop Work ~scued October 27,2006", Carbon coped to Aaron Feidrnan, Owner and Prestdent of Sunroad 
Enterprlces, Tom Story, Vlce Presrdent of Ueveloptnent for Sunroad Enterprises and Dan Feldmalz, Vlce 
President of Sunroad Eriterpr~ses (Exh~bit 50) 

71 1 1  August 2006 meeting notes of Tait Galloway, Subject: ""Meeting with Sunroad to Discuss the 
Gentrutn Project", Attendees: Keith Greer (City), Tait CalEoway (City), David Miller (City Attorney), Tom 
Story (Sutiroad), Barbara Lichinan (Sunroad Attorney), Ton? Ka~nman (Sunroad Aviation Consuita~~t). 
(Exhibit 32). 



various aviation navigation devices in and around the airport in exchange for that City's 
immediate cancellation of the existing Stop Work order." Ms. Lichman wrote: 

In return for the City's acquiescence to this limited relief from the Stop 
Work Order, Sumoad will agree that if, in tlie final analysis, the proposal 
outlined in this letter, and all reasonable variations thereto, are determined 
infeasible by the FAA, Sunroad will assume liability for any work 
performed that would otherwise fall within the parameters of the Stop 
Work Order. . . . 

In suixmary, Sunroad appreciated the City's willingness to col~sider 
a.70-,,*" r, Or,~"+, . , , r?  , x ,  

Lt ,uLa "f bvlr3n e resclutio:: of this issue.. .73 

These letters provide evidence that supports the allegation that Sunroad sought assistance 
froin the City to change the existing FAA and Caltrans height restrictions to allow for the 
building to remain at 180 feet. 

Mr. Waring was receiving a very different message from the City Attorney's 
Office. Mr. Aguirre informed Mr. Waring in a letter dated 1 December 2006 that Ixe 
should "malie no change" to weaken or lift the Stop Work ~ r d e r . ' ~  Mr. Aguirre wrote: 

At its present height of 180 feet, the building is both a public nuisance and 
violated the Califorliia Government Code and the State Aeronautics Act. 
The City Attorney's Office does not believe the inere possibility of 
placing a "ocalizer device' at Montgomery Field at some future date 
(provided the FAA approves), addresses the immediate and long term 
safety needs of the City. A mere suggestion of a possible solution to the 
c u ~ e n t  problem certainly does not warrant any change of status to the 
current Stop Work Order.. . . 

For all of these reasons, it is imperative that there be no change to the Stop 
Work Order whatsoever. Rather, Sunroad may proceed with its 
administrative remedies if it believes a rescission of the Stop Work Order 
is warranted. 

72 1 December 2006 letter form Barbara Lichrnari. counsel for Sunroad, to Jlrn Wairng. Deputy Chief 
of Land Use and Econoln~c Develop~nent for the City Subject "Sunroad Spectrum - Proposal to resolve 
FAA 'Hazard' Issues at Montgomery Field", Carbon copled to Marcella Escobar-Eck, Dlrector of the 
Clty's Beveloptnent Serv~ces Department, James Barwlck, Drrector of the C~ty 's  Real Estate Assets 
Depart~nent, Dav~d Miller, Deputy C ~ t y  Attorney for the C ~ t y ,  Carmen Brock, Deputy City Attor17ey for the 
City, Steven Strauss, attornell for Sunroad, Totn Story, Vice President of Develop~nent for Sunroad 
Enlepr~ses,  Dan Feldrnan, Vlce Presrdent of Sunroad Enterprises, and Kick Vann, Execut~ve Vice 
President of Sunroad (Exhibit 5 1) 

73 See at id 

74 1 December 2006 meinorandurn from City Attorney Miciiael Aguirre to Jim Warmg, Deputy 
Chief of Idand Use and Econotnic Developmetit. (Exhibit 52). 



The officials at the City's Development Services Departinent were thereby on notice 
from the City Attorney that for legal reasons no changes to the Stop Work Order should 
occur 

Evidence provided later in this letter from the City Attorney was also ignored by 
Mr. Waring and the City's Development Services Department. 

1. MAYOR'S AIDE NEGOTIATED AND APPRBVEB LIFT~NG OF STOP WORIC ORDER 

Despite the City Attorney's warn in(^ tJ, Mr. IVaring, with the approval of Mayor 
Sanders, ordered the stop Work Order to be lifted. Evidence presented in this section will 
show that Mr. Waring undertook this course of action through a series of meetings with 
Sunroad officials - some of which were attended by Mayor Sanders. Evidence presented 
in this section will also show Mr. Waring's course of action stood in clear contravention 
to the recommendations from the FAA, Caltrans and the City Attorney's Office - all of 
which wanted the Stop Work Order to remain. 

Sunroad attorney Steve Strauss sent Mr. Waring a draft letter on 6 December 
2006 that outlined the agreement in which the City would lift the Stop Work Order in 
excl~ange for Sunroad taking the lead in lobbying the FAA to change the height 
restsictions and the airport approach procedure at Montgornesy ~ i e l d . ~ ~   the letter stated: 

Dear Jim: 

We are writing to confirm the follo\ving matters with respect to the Notice 
as agreed between our client, Sunroad Centrum Office I. L.P. ("unread'), 
and the City of San Diego (the 'City') with respect to Sunroad's Centrum 
I building (the 'Building'): 

I .  The City hereby Lifts tile Notice and grants to Sunroad the 
authority to resume work with respect to the top 17 feet of the 
Building until the earlier to of (a) completion of the Building, 
including without limitation issuance of a certificate of occupal~cy. 
or (b) final determination and resolution of the FAA matter.. . 

3. The City shall reasonably cooperate with Sunroad with respect to 
the matters relating to a new or revised Instrument Approach 
Procedure as outlined in numbered item (1) through ( 5 )  of the 

7s 5 Decernbe~ 2006 fetter from Steven Strauss, attorney for Sunroad, to JIIII Warrng. Deputj Chxef 
of the Land Uue and Economic Development for tile City, Re "Not~ce to Stop Worb dated October 27, 
2006, w~tl? Respect to Permlt Number 3033 1 for Job Address 8620 Spectrum Center Blvd (the Not~ce)" 
(Exhlb~t 53) Letter was attached to 6 December 2006 e-mail froin Steven Strauss, attorney for Sunroad, to 
Jim Wanng, Deputy Ch~ef  of Land Use and Economic Developtnent for the City Subject "Sunroad FAA" 
(Exhtb~t  54) 



December 1,2006, letter to you from [Barbara Lichrnan, at] 
Chevalier. Allen & Lichman. 76 

The letter illustrates that Mr. Waring bad discussions wit11 Sunroad officials to negotiate 
the lift of the Stop Work Order. 

Mr. Waring sent a version of the letter back to Mr. Strauss on 8 December 2008 
with a message that stated: 

Steve; 
Attached is a revised version of your letter. Because it took me a while to 

t11i~  d n i l ~ ,  I ~ n ?  sending it to yna a i d  Marcela [sic! at the same time. So 
DL- ----- 
we may have other words or issues. Let me h o w  your thoughts. 
.Jim77 

It is worth noting that the City Attorney's Office was not included on any of tliese 
negotiations or correspondence. 

Mr. Strauss responded to Mr. Waring on 1 1 December 2006 with an e-mail that 
stated, "Jim: Attached are clean and redline versions of the redlirie that you sent me on 
Friday. I an? hoping we can finalize this agreement It is worth noting that 
carbon copied on the e-mail was Dan Feldman, Vice President of Sunroad Enterprises, 
and Aaron Feldman, Owner and President of Sunroad Enterprises. It is also worth noting 
that no members of the City Attorney's Office were copied. 

The next day, Mr. Waring received an e-mail from a Sunroad official to offer 
assistance in lobbying the FAA to change the height restrictions surrounding 
Montgomery Field. Specifically, Tom Story, Vice President of Development for Sunroad, 
offered Mr. Waring the assistance of Sunroad's lobbyist, who specializes in FAA 
infiuelzce. Mr. Story wrote in a 12 December 2006 e-mail to Mr. Waring: 

Jim, 
The person we niet with in DC (FAA) is Kevin I-Tagge1.t~ at ***-***-**"*. 
I'd like to suggest if you are going to discuss the FAA's position vis-a-vis 
our meeting with them that it migilt be helpful i l  I were in on the call. I 
could have our DC FAA lobbyist set this up if YOU like.. . . 

76 See at Id. 

77 8 December 2006 e-maii from Jim Waring, Deputy Chief of Land Use and Economic 
Development for the City, to Steven Sti-auss, attorney for  Sunruad; Subject: ""Re: Sunroad/FAA1'; Carbon 
copied: Marcella Escobar-Eck; Director of the City's Deveiop~nent Services Department. (Exhibit 55). 

78  1 1 December 1006 e-ma11 from Steven Strauss, attorney for Sunroad, to from J~rn War~ng, Deputy 
Ch~ef  of Land Use and Economlc Development for the C~ly ,  Subject "'SunroadlFAA Letter of agreement 
wIC~ty", Carbon copled Dan Feldman, Vice Pres~dent of Sunroad Enterprises, and Aaron Feldman. Owner 
and President of Sunroad Enterprises (Exhlb~t 56) 



Tom Story 
V.P. Development 
Sunroad ~ n t e r ~ r i s e s ~ ~  

Mr. Waring responded to Mr. Story that same day: 

Tom; 
Can you set it up for between 8 and 9 our time toinorrow morning? If so, 
call my cell at ***  *** ****  and let me know.. . 
.Jim8' 

This e-mail exchange makes clear that PMr. Wartring was actively working with 
Sunroad officials to circumvent a violation of Public Utility Commission and FAA codes 
as described by Caltrans in six letters on 14 September 2006, 29 September 2006, 13 
October 2006,25 October 2006, 9 November 2006 and 27 November 2006. Worse, the 
final letter from Caltrans - sent to the City's Development Services Department on 27 
November 2006 - was a sharp rebuke to the City for failing to issue a Stop Work Order 
that properly conveyed the violation as described by Caltrans. 

Coincidentally, while Mr. Waring was working with Sunroad officials to lift the 
Stop Work Order. the City issued a modified Stop Work Order to include the top 20 feet 
of the building. The Stop Work Order was signed by Julia Rosaler, Building Inspector for 
the 

On 15 December 2006 the City Attorney, on behalf of the People of the State of 
California and the City of San Diego, filed a co~~iplaint to abate the public nuisance 
caused by the Centrum 12 building hazard.82 

Just days after the City Attorney filed the lawsuit, Mayor Sanders scheduled a 
meeting on 19 December 2006 from 10 a.m. to 10: 15 a.m. for a "'Conference Call re: 
~unroad." '~  It is unclear who also attended the conference call. 

79 12 Decelnber 2006 e-mail from Tom Story, Vice President of Developrnent for Sunroad 
Errterprises, to Jim Waring, Deputy Chief of Land Use and Economic Developinent for the City. Subject: 
"Centrum 1 Stop Work Order" (Exhibit 57) 

XO 12 December 2006 e-mall from J11n Warlng, Deputy Ch~ef  of Land LJse and Econo~ntc 
Development for the City, to Tom Story, Vlce Pres~deilt of Developrnent for Sunroad Enterprises Subject 
"Re Centrum i Stop Work Order" (Exhib~t 58) 

81 13 Decelnber 2006 City of San Diego Development Service Notice to Stop Work. (Exhibit 59). 

82 15 December 2006 Cornplaint to abate nuisaiice. (Exhibit 60) 

83 19 December 2006 calendar for Mayor .lerry Sanders. (Exhibit 6 1). 



Sl~ortly after conference call was concluded, Mr. Story sent an e-mail to City 
Building Inspector Joe Harris aind Ms. Escobar-Eck. Mr. Story stated that he wanted to 
see the draft of the letter that would lift the Stop Work Order on the Sunroad buildiiig. 

The relevant section is paragraph (5) lS' paragraph on page three. Marcela, 
I'd like to review the draft letter of authorization before it is signed to 
ensure that the letter comports with my  understanding of what was agreed 
to via phone.84 

Strikingly, the "relevant section" of the letter cited by Mr. Story points to a portion of a 
letter that St?nroad's attorney write to the City that sought a deal to lift the Stop Work 
Order. The section fo the letter discusses the specific work that would be permitted by the 
City by lifting the Stop Work Order. The language cited by Mr. Story i11 the 1 December 
2006 letter stated: 

(5) That upon submission of this letter by Sunroad, and agreement to 
its provisions by the City, the City will also agree to immediately allow 
completion of the tasks Listed in Attachement A to this letter [Sunroad's 21 
November 2006 letter to the City] to this letter, as well as the installation 
of electrical and mecllanical equipment on the roof and elevator equipanent 
to the pentho~se .~"  

This poilit is crucial because Mr. Story, again, stated iii the e-mail that he wanted to that 
the "letter co~vtports with my u~lderstanding of what was agreed to via phone." This 
provides evidence to support the allegation that Ms. Escobar-Eck was aware that the 
lifting of the Stop Work Order would perillit the installation of n~echanical and electrical 
equipment - both beyond what could be considered "weatherizirlg." 

That same day Isan1 Hassenin, Chief Building Official for tlie City, was told by a 
subordinate that tlie Development Services Department was considering lifting the Stop 
Work Order to allow Sunroad to continue work on the top 20 feet of the Centruni 12 
building. Mr. Hassenin wrote an e-mail to Ms. Escobar-Eck to illquire about tlie truth of 
this allegation and reconmend against lifting the order: 

From: Isam Hassenin 

84 19 December 2006 e-mall from Sunroad's Vice President of Development Tom Story to Joe 
i-iams, B u ~ l d ~ n g  inspectol for the Clty, and Marcela Escobar-Eck, dlrector of the C~ty's  Development 
Serv~ces Departl~lent Subje~t  "FW Letter dated December 1,2006 Attached 1 December 2006 letter 
from Sunroad attorney Barbara t,lcI~man to J~rn War~ng, Deputy Chtef of Land Use and Econom~c 
Development for the City of San D~ego, Sunlect "Surnoad Centrun? - Pioponal to Resolve FAA 'iiazard' 
issues at Montgomery Fleld" 21 November 2006 lette~ from Tom Story, Vlce President of Development 
for Sunroad. to Joe Harr~s, Ch~ef  Spec~al~st  Inspect01 for the Crty of San D~ego, Subject "Re Gentruln 12 
Office rower, 8620 Spectrurn Center Blvd (Exhibit 67) 

85  See at Id 



To: Escobar-Eck, Marcella 
Date: 1211 912006 1 :25:45 PM 
Subject: sunro ad 

Marcella. 
Joe tells me that you're about to sign a letter allowing them to do work in 
the roof area. I have reviewed the plans with senior structural staff and 
would recommend against allowing any work in the topmost floor, the 
roof, and penthouse. 

Tliank you, 
I~-.-- ~ L L L  U- 1 ras~~nif i ,  P.E., C.B.O. 

Chief Building OfficiaI, City of San I3iegoY6 

Mr. Hassenin in the e-mail clearly warned Ms. Escobar-Eck not to allow any additional 
work on the top floor of the building. 

Later that day, Mayor Sanders held a face-to-face meeting with City officials, 
Sunroad's President Aaron Feldnian, and Sunroad's Vice President Tom Story, from 4:30 
p.m. to 5 p.m.87 Tile meeting attendees also included Kris Michell, Rmne Frornan and 
Julie ~ u b i c k . ' ~  According to an interview conducted of Mr. Waring: 

Mr. Feldman explained to Mayor Sanders the same information that he 
had been discussing with Mr. Waring; i.e. Sunroad is a business partner 
with the city: Sunroad wanted to ensure the building is safe for everyone; 
Sunroad will commit to f'inding a suitable solution to Ihe problem; 
Sunroad wanted to avoid a lengthy and costly legal action, etc, He 
apologized to the Mayor and said that he wanted 'to do the right thing and 
did not niean to hurt you or the city.' The City Attorney's office filed civil 
Litigation against Sunraad on Decenlber 15"', 2006 and Mr. Wiirillg 
informed the Mayor that they should just listen and not coinnlit to 
allything. The Mayor and his staff listened atteiitively but committed to 
nothing. The meeting was short and lasted approxiluately 20-30  minute^.'^ 

Mayor Sanders' calendar entry and Mr. Warir~g's irrterview testimongr give crucial 
insight into how Mayor Sanders gave a developer a special opportunity to explain hirnself 

86 19 Decen-iber 2006 e-mall form isam Massen~n. Ch~ef  Ru~lding Offic~ai for the G ~ t y  of §an D~ego, 
to Marcella Escobar- EL^ Direct01 of the C~ty's  Deveiop~nent Servlceq Depar t~ne~~t  Subject "sunroad" 
(Exhlblt 63) 

87 19 Decexnber 2006 cale~ldar entry for Mayor Jerry Sanders (Exhibit 64) 

88 22 June 2007, Mernorarlidum of lnterview of Jirn Waring. Interview conducted by Vince 
delaMontaigne. (Exhibit 65). 

89 See at Id. 



after the developer knowingly constructed a building that violated federal height 
restriction. It is crucial to note that Sunroad's Vice President of Development Tom Story 
told the San Diego Airport Advisory Committee that when the company found out the 
FAA had rejected its 180-foot application; the company built to that height anyway.'0 

Mayor Sanders gave an interview on the Roger Hedgecock Show in which 
Sanders discussed what had occurred at the meeting and admitted that lie approved lifting 
the Stop Work Order to allow winterizing. Mayor Sanders stated: 

Aaron Feldman asled to come over and explain his side of the story. He 
came over and said that he didn't want to file a lawsuit against the City. 
He didn't want to file a !~wsuit for qlrite a bit of money against the City, 
but he was feeling conipelled to because he felt that he done everything 
correctly, even though we know now that's not the case. He also felt that it 
was if we couldn't winterize that building, it was going to create damage 
in the [sic] that couldn't be taken care of and if they sued us we were 
going to owe a lot more money for that. I talked with Jim Waring. we had 
conversations, and basically the decision was made to let the building be 
winterized.. . I  thought that the right decision was to let it be 
winterized.. . 9 1 

Coincidentally, Ms. Escobar-Eck signed a letter that modified tlie Stop Work 
Notice to allow work on the top floors to continue on 21 December 2006. Ms. Escobar- 
Eck issued a letter which allowed some work on tlie building to continue "above the level 
specified in the notice."92 MS. Escobar-Eck wrote: 

Development Services Department of the City of San Diego has reviewed 
your letter of reqcest to install m~eatherproofil~g covering on the 12-story 
structure mentioned above. 

In the interest of saving the structure froni damage which could be caused 
by weather, your request will be allowed for this phase of construction for 
the items discussed at the field meeting of December 2 I .  2006 with Joe 
Harris subject to your concunence with the terms of  his letter.93 

'10 14 November 2006 City of Sa12 Diego Airports Advisory Committee Minutes Montgornery Field 
Airport Lobby. (Exhibit 6 6 )  

91 Transcript of the 14 June 2007 radio excerpt from the Roger. Hedgecock Show broadcast on 
KOGO 600. (Exhibit 67). 

92 21 December 2006 letter from Marcella Escobar-Eck, director of the City's Develop~nent Services 
Department, to Tom Story. Vice President of Develop~nent for Sunroad Enterprises. Subject: "8620 
Spectrum Center Blvd. Approval 3003 19". (Exhibit 68). 

93 See at Id, 



With this letter, Ms. Escobar-Eck permitted construction to continue on the top of the 
Sunroad Centrum 12 building despite being put on notice by the Federal Aviation 
Administration and Galtrans that the building violated state and federal codes. 

Meanwhile, Chief Building Official Mr. Hassenin continued to attempt to 
convince Ms. Escobar-Eck that allowing construction above 160 feet is a bad idea. 111 a 
21 December 2006 e-mail he wrote: 

If it were determined that the top 20 feet of the structure is to be removed, 
all portions of the structure above the floor level of the 1 lih floor must be 
removed to accommodate the rebuilding of the elevator penthouse to be 
within the FAA n?axirnuz height of 160 feet. Therefore, it is not advisable 
to do any construction beyond the floor level of the 1 if' floor. 4 4 

Mr. Massenin's plea had no effect and the lift of the Stop Work Order was approved 
under the signature of Ms. Escobar-Eck. 

It is also worth mentioning that City of San Diego codes state tlie only individual 
autliorized to lift a Stop Work Order is the City"s Chief Building Official. At the time of 
the Sunroad controversy that individual was Isam Hassenin. As stated in the evidence 
presented in this report, Mr. Wassenin voiced his concelns on at least two occasions that 
the Stop Work Order should @ be lifted. In all interview with investigators, Mr. Hasenin 
confirmed tliis accouiit: 

This amendmelit to the stop work order was being managed by Marceta 
Escobar-Eck and Jim Waring. Mr. Hasenin had very littie to do with this. 
He recalled meeting with Marcela on the an~endrnent to the stop work 
order and Isam Wasenin did not think all of this wrk should be permitted. 
Tis was more than the original agreement that the clty offered to Suiiroad. 
Marcela stated that additional negotiations 11ad taken place and this is what 
the city was going to permit. E-le did not remember the city attorney's 
office being part of this discussion.. .He did not consider any of the 
changes in the amended order to be life safety issues. but this was more 
for the benefit of Sunroad. The city of San Diego was now allowi~lg 
substantial work to be completed, while tlie original stop work order in 
October halted all constructioii on the project. There was differences of 
opinioils but Mr. I-iasenin said that Marcela Escobar-Eck was the boss and 
she made the decision.95 

94 2 I December 2006 e-mail from Isam Hassenin, Chief Building Official for the City of San Diego, 
to Marcella Escobar-Eck, Director of the City-s Development Services Department. Subject: "here it is". 
(Exhibit 69) 

95 30 June 2007 interview of Isain Masenin, former Chief City Building Officer for the City of San 
Diego. Interview taken by Vince delakfontaigne; Topic: "Sunroad". (Exhibit 70) 



M a t  Mr. Masenin did not kow was that the decision was made by Mayor Sanders and 
Mr. Waring. Ms. Escobar-Eck was merely carrying out the directives given as a result of 
Mayor Sai~ders' and Mr. Waring's meeting with Sunroad Owner and Preside~lt Aaron 
Feldman. 

As evidenced by the letter sent by Ms. Escobar-Eck, Mr. Hassenin refused to sign 
the order. Mayor Sanders appeared on the local radio show, the Roger Hedgecock Show, 
and stated that because Mr. Hassenill refused to tlze sign the Stop Work Order, the 
procedures for lifting it had to be changed for the entire City and, in turn, Ms. Escobar- 
Eck, then-Director of the Development Services Department signed the order:96 

RH: So yo12 that ill yolx bureaucracy there's somebody who's sllpposed 
to, that actually is designated by your procedures and state law, to 
sign, because it's a pretty serious matter. You know, stopping 
work. A stop work order is a pretty serious matter. And there's 
actually a building official that's designated to do that. 

JS: Right. 

KH: 11's not Marcella [Escobar-Eck] . 

JS: No comment. 

RH: 1 mean, and, and, and Waring had to change the policy im your 
departn2ent because the guy wllo was supposed to do it. the guy 
who was actually under the policies and the state law required to 
do it, in terms of modifying any stop work order, refused to do 
it.. . . [Tfhis particular building official who was designated to issue 
stop worlc orders and any amendments to them. any changes to 
them, refused to do it, rvouldn't allow his deputies to do it, and 
Marcella did tell him, and I understand it. 'Okay, then 1.11 do it.' 

JS: And. and I understand it differently, but that's.. .I  understa~ld she 
\vent to and asked if he was wifling to do it and he said no. 
And she said alright, 1'11 do it. She didn't try to put the pressure on 
lzirn to do it, lmowi~ig that it was a political situatio~~. . . . 

RH: Okay. So I just wanted to rnalce that clear that a stop worlc order 
lnodificaiion went out, not from the person that would norn~ally do 
it, because Marcella went and asked him to do it in the first place, 
right. . . 

96 Transcript of the 14 June 2007 radio excerpt from the Roger Hedgecock S h o ~ j  broadcast on 
1 < 0 G 0  600. (Exhibit 67) 
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